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SAFETY & WORKERS’ COMPENSATION  

4 February 2016 NAT 005/16 

 
Workers’ Compensation Obligations for 
Labour Hire Companies, Contractors and 
Host Employers 

Return to Work SA (RTWSA – the regulator of 
workers’ compensation in South Australia) has 
recently been undertaking audits of labour hire 
companies to identify if they are paying the 
correct workers’ compensation premiums.   

In December 2015, RTWSA reported that they 
had identified 189 labour hire businesses 
supplying workers to the food processing 
industry. Of these, 96 were not registered with 
RTWSA, and a further 57 registered businesses 
appeared to have significantly under declared 
their remuneration. 

Ai Group was surprised that so many labour hire 
companies either do not understand their 
obligations in relation to workers’ compensation, 
or choose not to comply. Whilst the audits 
occurred in South Australia, there is no reason 
to believe that similar situations do not exist in 
other jurisdictions. 
When utilising labour hire companies or 
contractors, it is essential that employers ensure 
that the necessary workers’ compensation 
arrangements are in place.   

 

This can be achieved by:  

• Requiring a “certificate of currency” that 
verifies the existence of a workers’ 
compensation policy; and  

• Documenting which party is paying the 
workers’ compensation premium for the 
labour being supplied, based on the correct 
application of the “deemed worker” rules that 
apply in each jurisdiction. 

Engaging labour hire companies or contractors 
who do not have the necessary workers’ 
compensation arrangements in place may 
create a financial risk for the host employer.  

This is particularly the case in New South Wales 
and South Australia where a host employer can 
become responsible for unpaid premium and the 
claims incurred, if a contractor or labour hire 
business does not meet their obligations.  

Treating a person as a contractor when they are 
a “deemed worker” will definitely create financial 
risk for employers. 

All jurisdictions have good information on the 
regulator websites to assist employers to 
correctly identify if a contractor will be treated as 
a deemed worker. Ai Group can also assist 
employers to make these assessments. 

 

SUMMARY 
This Compliance Advice provides important information about: 

• The obligations host employers may have for workers’ compensation when engaging labour 
hire companies or contractors. 

• The importance of appropriate guarding mechanisms on plant and equipment. 
• The Australian Model WHS Laws being adopted in New Zealand. 
• Ai Group resources and training to assist you to manage workers’ compensation.  
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Guarding of plant and equipment 
Research published by Safe Work Australia 
identifies that between 2006 and 2011, there 
were 40 workplace fatalities related to 
inadequate guarding of plant and machinery.   

It can clearly be assumed that many more 
serious injuries and near misses also occurred 
during that time.  
Each year, we see numerous reports of health 
and safety prosecutions of employers who are 
found to have inadequate guarding and/or 
inadequate systems to isolate plant when 
guarding needs to be removed to undertake 
maintenance, cleaning or similar activities.   

An Ai Group member, HeavyMech Pty Ltd., 
recently committed to an Enforceable 
Undertaking (EU)* relating to a plant related 
incident that occurred on their site in  
January 2013, resulting in an apprentice  
having a serious injury.   

Amongst other things, the EU included a 
commitment to “publish a safety hazard alert for 
its industry in relation to the importance of 
having appropriate safety measures in place 
when working with stored energy”. Ai Group 
agreed to support HeavyMech to meet their EU 
commitments by bringing this information to the 
attention of members.   

We encourage members to learn from the 
experiences of HeavyMech and take time to 
reconsider whether your current machinery 
guarding protects your employees.  

Access the Hazard Alert / Incident Report here 

 
* Enforceable Undertakings (South Australia): In the event 
of an alleged contravention of the Work Health and Safety 
Act 2012, the regulator may, as an alternative to 
prosecuting the contravention, accept a Work Health and 
Safety (WHS) Undertaking given by the person who is 
alleged to have committed the contravention. A WHS 
undertaking is a legally-binding agreement about achieving 
WHS outcomes beyond simple compliance with the law. 
The commitment by the person is significant and may cost 
substantially more than the value of the fine that might 
likely have been imposed by a court for the matter. A WHS 
undertaking is a high level sanction used where the alleged 
contravention is of a serious nature. SafeWorkSAEUs 

Similar arrangements are in all Australian jurisdictions.  

 

 

Australia’s Model Work Health and Safety 
Laws adopted in New Zealand 
Effective 4 April 2016 

New Zealand is the latest jurisdiction to enact 
laws that are based on the Australian Model 
WHS Laws.   

The Health and Safety at Work (HSW) Act can 
be accessed here. The Regulations have not yet 
been published, but are expected to be available 
soon. 

To assist members who operate in New 
Zealand, Ai Group has developed a Comparison 
Document that highlights the differences 
between the Model WHS Act and the NZ HSW 
Act.  Once the Regulations are finalised the 
comparison document will be expanded to cover 
this information.  

Key areas of difference are: 

• In the Model WHS Laws, officer is defined by 
reference to the Corporations Act; in New 
Zealand, officer is defined in section 18 of the 
Act as follows: 

  In this Act, unless the context otherwise 
 requires, officer, in relation to a PCBU [person 
 conducting a business or undertaking],— 

(a) means, if the PCBU is— 
(i) a company, any person occupying the 

position of a director of the company by 
whatever name called: 

(ii)  a partnership (other than a limited 
partnership), any partner: 

(iii) a limited partnership, any general partner: 
(iv) a body corporate or an unincorporated body, 

other than a company, partnership, or limited 
partnership, any person occupying a position 
in the body that is comparable with that of a 
director of a company; and 

(b) includes any other person occupying a position 
in relation to the business or undertaking that 
allows the person to exercise significant 
influence over the management of the business 
or undertaking (for example, a chief executive); 
but 

(c) does not include a Minister of the Crown acting 
in that capacity; and 

(d) to avoid doubt, does not include a person who 
merely advises or makes recommendations to a 
person referred to in paragraph (a) or (b). 

 
 
 
 
 
 

http://www.safeworkaustralia.gov.au/sites/SWA/about/Publications/Documents/886/work-related-fatalities-unsafe-design.pdf
http://pdf.aigroup.asn.au/workplace/2016/Heavymech_Incident_Report_Recoil_Spring_Assembly.pdf
https://www.safework.sa.gov.au/uploaded_files/enforceable_undertakings-at_a_glance.pdf
http://www.business.govt.nz/worksafe/hswa/legislation
http://pdf.aigroup.asn.au/ohs/2016/Australian_WHS_laws_vs_New_Zealand_Act_2015.pdf
http://pdf.aigroup.asn.au/ohs/2016/Australian_WHS_laws_vs_New_Zealand_Act_2015.pdf
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• In the NZ Act, the obligations of an officer, at 
section 44, have some additional clarifying 
words that are not in the Model WHS Laws 

For the purposes of subsection (1), an officer of a 
PCBU must exercise the care, diligence, and skill 
that a reasonable officer would exercise in the same 
circumstances, taking into account (without 
limitation)— 
(a) the nature of the business or undertaking; and 
(b) the position of the officer and the nature of the 

responsibilities undertaken by the officer. 

• The NZ Act refers to engagement with 
workers, rather than consultation.  However, 
the key principles are the same. 

• Provisions relating to elected Health and 
Safety Representatives (HSRs) are similar.  
Key variations are: 

• PCBUs have greater control over 
determining designated work groups for 
the purpose of electing HSRs;  

• A PCBU is not required to have HSRs, 
even if requested, if they have less than 
20 workers and are not in a high risk 
industry; and 

• There are no provisions for deputy 
HSRs. 

• The NZ Act establishes that a PCBU does 
not have to establish a committee, even if 
requested, if they have less than 20 workers 
and are not in a high risk industry. They can 
also refuse to establish a committee if the 
PCBU considers the participation 
arrangements sufficient.  

• There is no requirement for an issue 
resolution procedure; the PCBU must make 
reasonable efforts to achieve a resolution.  

• There are some additional restrictions on 
when a worker can cease work, or an HSR 
can direct a cessation of work.  

• There are no right of entry powers 
established for unions in the NZ HSW Act. 

 

 

 

 

 

 

Ai Group resources and training for 
workers’ compensation 

Did you know that Ai Group’s Productivity 
Centre has a range of free resources that have 
been developed to assist you manage and 
understand more about workers’ compensation?  
 
These include a range of short webinars, 
information sheets and a diagnostic tool.  
Ai Group strongly encourages you to visit the 
Productivity Centre and take advantage of these 
resources. Ai Group Productivity 
Centre/Safety and Workers’ Compensation  
 
Ai Group’s Training Calendar, January - June 
2016, includes two workers’ compensation 
programs:  

• All you need to know about Workers’ 
Compensation – Multistate  
(NSW, SA, QLD, VIC) - takes place in 
May.  

• New training program in April targeted to 
Managers and Supervisors – covering 
the Return to Work Basics.  
 

More information about these programs can be 
found here. 
 
Do you require further assistance? 

For information or assistance, please contact  
Ai Group’s Workplace Advice Line on  
1300 55 66 77. 

For information about our safety and workers’ 
compensation consulting and training services, 
contact: 

Consulting Services  Training and Events 
Trinette Jaeschke   Seema Khatri 
0400 282 477     0428 907 838 

 

 

 

Tracey Browne 
Manager – National Safety & Workers’ 
Compensation Policy and Membership 
Services 
 

http://www.aigroup.com.au/portal/site/aig/productivitycentre/safetyworkerscompensation/injuryreturntowork/
http://www.aigroup.com.au/portal/site/aig/productivitycentre/safetyworkerscompensation/injuryreturntowork/
http://www.aigroup.com.au/training/safetytraining
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