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Safety & Workers’ Compensation 

28 August 2017 NAT 017/17

QLD:  WORK HEALTH AND SAFETY AND 
OTHER LEGISLATION AMENDMENT BILL  

On 22 August, the Work Health and Safety and 
Other Legislation Amendment Bill 2017 (QLD 
WHS Bill) was introduced into Parliament.  

The Bill includes many, but not all, 
recommendations included in the Best Practice 
Review of Workplace Health and Safety 
Queensland also released on 22 August. 

Amongst other things, the Bill includes 
provisions which would establish industrial 
manslaughter offences in the Work Health  
and Safety Act, the Electrical Safety Act and  
the Safety in Recreational Water Activities Act.   

Industrial Manslaughter 

The industrial manslaughter offence would apply  
to a person conducting a business or undertaking 
(PCBU) and/or a senior officer of the PCBU, if:  

• In the course of carrying out work for the 
business or undertaking, a worker dies, or is 
injured and subsequently dies; and 

• The PCBU or senior officer’s conduct caused 
the death; and 

• The PCBU or senior officer is negligent about 
causing the death of the worker by the conduct. 

In line with the current WHS Act, volunteer 
officers will be exempted from prosecution under 
these laws.  

Maximum penalties will be $10m for a body 
corporate and 20 years’ jail for an individual.  

This compares to the current “reckless conduct” 
provisions that have a maximum penalty of 5 
years’ jail and financial penalties of $3m for a 
body corporate, $600k for an officer and $300k 
for an individual. 

The proposed jail term aligns with the current 
general criminal negligence provisions in QLD.  

Ai Group continues to argue that this is 
inconsistent with the principles of the nationally 
harmonised WHS laws. The most serious 
offences under those laws focus on the level of 
safety risk that workers have been recklessly 
exposed to, regardless of whether a death, a 
serious injury or a lucky near miss resulted.   

Further, where gross negligence has caused 
workplace death, the manslaughter offence 
under criminal law has always been available 
and has been used in appropriate cases. There 
is no case to duplicate it in WHS laws.  

The Bill has been referred to the Finance and 
Administrative committee, with submissions due 
to them by 14 September 2017.  Ai Group will be 
making a submission on behalf of members, in 
relation to all provisions of the Bill.  

  

SUMMARY 

This Advice provides important information about: 

• WHS Legislation before parliament in QLD and SA:  QLD Bill includes industrial 
manslaughter provisions and reintroduction of WHSOs; SA Bill proposes a new obligation to 
notify next of kin if there is an injury requiring medical treatment. 

• Work Health and Safety: SA: Government confirms it will not pursue industrial manslaughter 
legislation; QLD Black lung and electrical safety Bill passed; NSW WHS Regulations 2017 
commence and dust inquiry calls for silicosis taskforce: WA Panel appointed to oversee 
development of new laws based on the Model WHS laws.   

• Workers’ Compensation: Accrual of leave; update on NSW changes; TAS workers’ 
compensation amendments progress; insights from VIC return to work inspections; key 
strategies for successful return to work; and Ai Group workers’ compensation training. 

https://www.legislation.qld.gov.au/Bills/55PDF/2017/B17_0059_Work_Health_and_Safety_and_Other_Legislation_Amendment_Bill_2017.pdf
https://www.legislation.qld.gov.au/Bills/55PDF/2017/B17_0059_Work_Health_and_Safety_and_Other_Legislation_Amendment_Bill_2017.pdf
https://www.worksafe.qld.gov.au/__data/assets/pdf_file/0016/143521/best-practice-review-of-whsq-final-report.pdf
https://www.worksafe.qld.gov.au/__data/assets/pdf_file/0016/143521/best-practice-review-of-whsq-final-report.pdf
https://www.worksafe.qld.gov.au/__data/assets/pdf_file/0016/143521/best-practice-review-of-whsq-final-report.pdf
http://www.parliament.qld.gov.au/work-of-committees/committees/FAC/inquiries/current-inquiries/WHSOLAB2017
http://www.parliament.qld.gov.au/work-of-committees/committees/FAC/inquiries/current-inquiries/WHSOLAB2017
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Other Amendments 

The Bill also introduces a range of other 
amendments, as summarised in the following 
sections. 

Office of the WHS Prosecutor: 

A separate body will be established which will 
have responsibility for all prosecutions.  
However, the Office may authorise an inspector 
to prosecute a Category 3 offence (the lowest 
level offence within the WHS Act).  

Health and Safety Representatives (HSRs): 

From 1 July 2018, there will be changes to 
training obligations. An employer must ensure, 
so far as is reasonably practicable, that an HSR 
receives their initial 5-day training within 6 
months of their election.  This compares to the 
current obligation to provide training within 3 
months of a request by the HSR.  Obligations for 
a 1 day refresher training will be reduced from 
annually to once every three years.  

In addition to the current requirement to maintain 
a current list of HSRs, an employer will be 
required to send that list to the Regulator. 

Work Health and Safety Officers (WHSOs): 

The Bill will re-establish the role of a WHSO 
from 1 July 2018, but will not make it a 
mandatory requirement.  A person can be 
appointed as a WHSO if they hold a certificate  
of authority for appointment from the Regulator.  
This would generally be granted if a person has 
completed the Certificate IV in WHS – 
BSB41412 within the previous 3 months. 
Alternatively, a Registered Training Organisation 
may determine competence. The Regulator will 
be able to accept alternative qualifications or 
experience. 

If appointed, a WHSO will have a range of 
functions specified in the Bill and will be required 
to undertake an assessment of risks at least 
every 12 months and provide an assessment 
report to the PCBU and any safety committee 
that is in place.  These functions and 
responsibilities vary from previous 
arrangements. 

Ai Group is keen to hear member’s views on 
these provisions.  If you would like more details 
about these provisions, contact Tracey Browne. 

Disputes: 

The Queensland Industrial Relations 
Commission (QIRC) will be given the power to 
deal with disputes related to: 

• access to information by HSRs;  

• HSR requests for assistance; 

• issues around entry permits;  

• powers of HSRs; and  

• work cessations. 

The Bill allows for disputes to be notified to the 
QIRC by a PCBU, worker, HSR or relevant 
union, but only if at least 24 hours has elapsed 
since an inspector became involved and was 
unable to resolve the situation.  

Codes of Practice: 

The obligation of employers in relation to Codes 
of Practice will be amended from 1 July 2018 
with the insertion of a new section, which states: 

A person conducting a business or undertaking must, if 
the Minister approves a code of practice for the 
purposes of this Act— 

(a) comply with the code; or 

(b) manage hazards and risks arising from the work 
carried out as part of the conduct of the business or 
undertaking in a way that is different to the code but 
provides a standard of health and safety that is 
equivalent to or higher than the standard required under 
the code. 

Codes of Practice will expire 5 years after they 
have been approved.  It is not clear how this will 
apply to Codes that have already passed the 5-
year expiry date.  

Inspector Powers: 

Inspectors will be given the power to require that 
entry be granted where there is a dispute 
between a PCBU and a union representative 
that holds a WHS entry permit.  

Inspector powers to require production of 
documents and answers to questions will be 
amended to allow for this to occur within 30 days 
of them entering the site.  The current provisions 
imply that this can only occur whilst the 
inspector is on site.  

SA:  WORK HEALTH AND SAFETY 
(NOTIFICATION OF NEXT OF KIN) 
AMENDMENT BILL  

The Opposition recently introduced a Bill into 
Parliament to amend the SA Work Health and 
Safety (WHS) Act.   

If passed, the Work Health and Safety 
(Notification of Next of Kin) Amendment Bill 
2017 (SA WHS Bill) would establish a 
requirement for a PCBU to take reasonable 
steps to advise the next of kin if there was an 
incident which resulted in prescribed medical 
treatment, defined as: 

https://www.parliament.sa.gov.au/Legislation/BillsMotions/SALT/Pages/default.aspx?SaltPageTypeId=2&SaltRecordTypeId=0&SaltRecordId=4182&SaltBillSection=1
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• The death, serious injury or illness of the 
person; or 

• Any other incident that results in the person 
requiring 
i. Medical treatment (other than superficial 

or minor medical treatment); or  
ii. Medical attention from ambulance or other 

emergency services. 
 
The Bill is in response to a tragic incident where 
a self-employed person (Alan Carter) was 
seriously injured whilst unloading a water buffalo 
at an abattoir.  Mr Carter was taken to hospital, 
but died before his family was able to see him. 
 
It appears that in the circumstances the owner  
of the workplace assumed that emergency 
services would advise the family, whilst 
emergency services presumed that the 
workplace would do so.  
 
Ai Group acknowledges that this was an 
extremely unfortunate set of circumstances.  
However, we do not see this legislative 
amendment as necessary to achieve the 
required outcomes.   
 
In addition, as currently written, the legislation 
would create several unacceptable outcomes for 
PCBUs, and potentially for those who are injured 
or become ill in the workplace: 
 

• Creating an unnecessary notification burden 
on PCBUs, for what will mostly be relatively 
minor injuries. 

• The threshold for notification is very low, 
which may result in unnecessary concern  
if next of kin are contacted by the PCBU.  

• Emergency contact details provided by 
workers are not always next of kin. 

• PCBUs are unlikely to have contact details 
for people on their site who are not direct 
employees.  

• PCBUs may be divulging personal 
information that their workers do not want 
their next of kin to be aware of, e.g. an 
ambulance being called due to chest pains. 

 
Ai Group will be making submissions on behalf 
of members, recommending that the Bill does 
not progress.  If it does progress, given the low 
threshold for notification, it should be amended 
to state that notification is required if the injury is 
life-threatening or the worker is not in a fit state 
to make a decision about notifying their family. 
 

OTHER WHS NEWS 

QLD: Black lung and electrical safety Bill 

Members have previously been advised of 
legislation before the QLD parliament to 
introduce new arrangements for coal workers’ 
pneumoconiosis (black lung) and to amend 
electrical safety laws to increase the scrutiny  
of licenses.  Compliance Advice 013/17, dated  
12 July 2017. This Bill has now been passed. 

SA: Industrial Manslaughter offences not to 
be introduced 

Members have previously been advised of the 
Committee recommendations in SA, not to 
introduce industrial manslaughter offences. 
Compliance Advice NAT 001/17, dated 17 
January 2017. 

The Minister for Industrial Relations has now 
confirmed that the government has accepted the 
recommendations of the Committee and will not 
support the passage of the Bill that was 
introduced by the Greens.  

NSW WHS Regulations 2017  

Members have previously been advised of the 
NSW review of their Work Health and Safety 
(WHS) Regulations.  Compliance Advice 013/17, 
dated 12 July 2017.  

The Regulations have now been remade as  
the Work Health and Safety Regulation 2017  
to replace the 2011 Regulations that were due 
to sunset on 1 September 2017. 

There are no significant changes to the 
Regulations. 

NSW Dust Diseases 

The NSW Standing Committee on Law and 
Justice has released its report into the Dust 
Diseases Scheme.  

The major recommendation of the report is for the 
government to convene a taskforce of industry, 
regulatory and workforce representatives to review 
the safety standards in the manufactured stone 
industry and consider regulatory changes 
necessary to protect workers in the industry.   

WA: Panel appointed to oversee 
development of WHS laws  

Members have previously been advised of 
progress towards the adoption of Model WHS 
Laws in Western Australia.  Under the previous 
government there had been slow progress, but 

http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_013_17_Compliance_Advice_WHS_Update_July_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_013_17_Compliance_Advice_WHS_Update_July_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_001_17_compliance_advice_January_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_001_17_compliance_advice_January_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_013_17_Compliance_Advice_WHS_Update_July_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_013_17_Compliance_Advice_WHS_Update_July_2017.pdf
https://www.parliament.nsw.gov.au/committees/DBAssets/InquiryReport/ReportAcrobat/6110/Final%20Report%20-%20First%20review%20of%20the%20Dust%20Diseases%20scheme.pdf
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the draft Act and Regulations had been through 
a public consultation process. 

The new WA government has confirmed a 
commitment to adopt a “modernised” WHS Bill, 
based on the Model WHS Act.  However, it will 
be different to the laws previously proposed. 

The Act will replace the Occupational Safety and 
Health Act, Mines Safety and Inspection Act and 
Petroleum and Geothermal Energy Safety 
Levies Act. 

A tripartite panel is now being established to 
oversee the development of a new WA version 
of the laws.  The panel will be chaired by 
Stephanie Mayman who was one of the  
three-person review panel that led to the 
establishment of the Model WHS Laws.  

Ai Group will actively engage with this process, 
which is expected to conclude with legislation 
being introduced to Parliament in mid-2019.  

Members wishing to provide input into  
Ai Group’s position in relation to the laws should 
contact Kristian Stratton or Karen Nelson in our 
Western Australian office.  

WORKERS’ COMPENSATION  

Accrual of leave during workers’ 
compensation absences. 

Over recent years there has been much debate 
over the application of the Fair Work Act 
provisions in relation to the accrual of leave, 
when a person is on workers’ compensation.   

This has been due to the Anglican care v NSW 
Nurses and Midwives' Association decision of 
the Full Federal Court in 2015.  This case 
determined that Annual Leave accrues during 
workers’ compensation absences in NSW.  This 
created doubt about how leave accruals should 
be addressed in other jurisdictions. 

After carefully analysing the relevant issues and 
considering the latest developments, Ai Group 
has now released a Workplace Relations 
Compliance Advice with current information  
on these issues.   

Changes to management of workers’ 
compensation in NSW - Update 

Members have previously been advised  
of the changes that are being made to the 
management of workers’ compensation within 
NSW.  Compliance Advice 008/17, May 2017. 

These changes include: workers’ compensation 
policies being renewed directly with icare 

(Insurance and Care NSW); QBE and CGU 
exiting the system at the end of 2017; and EML 
being the sole Agent responsible for managing 
new claims lodged from 1 January 2018.    

More information is now available about the 
future of the claims management approach: 

• Claims currently managed by CGU and 
QBE will gradually transition to 
management by GIO. 

• GIO, Allianz and EML will continue to 
manage claims lodged up to 31 December 
2017, in line with current arrangements. 

• All new claims will be managed by EML 
from 1 January 2018. 

• In late 2018, icare will launch a new claims 
portal which will be used by EML.  

Ai Group has been advised that a major reason 
for these changes is to enable icare and EML to 
work together to develop and implement a new, 
consistent, claims management model 

The new claims management model aims to  
use triaging methods to identify the level of 
intervention and support required to maximise 
outcomes, including return to work.   

It is expected that a significant number of claims 
will involve an automated self service approach, 
utilising the new claims portal referred to above.  

A series of FAQs have been released by icare.   

Your Agent will be in contact with your business 
to advise of transition arrangements. 

TAS: Workers’ compensation amendments 
progress 

Members have been advised of proposed 
amendments to the Tasmanian workers’ 
compensation legislation.  Compliance Advice 
002/17, dated 16 February 2017.  

The Bill has now progressed through both 
houses of Parliament, but must return to the 
House of Assembly, as amendments were made 
in the Legislative Council.  

Learnings from VIC Return to Work 
Inspections 

WorkSafe Victoria has a very active Return  
to Work (RTW) Inspectorate.  Having many  
of the same powers as health and safety 
inspectors, their role is predominantly to 
assist workplaces to achieve an effective 
return to work where this has not occurred in 
a timely manner.  They also have the power 
to issue improvement notices and to refer the 

mailto:kristian.stratton@aigorup.com.au
mailto:karen.nelson@aigroup.com.au
http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2015/2015fcafc0081
http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2015/2015fcafc0081
https://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2017/NAT_016_17_Leave_accruals_and_workers_compensation_August_2017.pdf
https://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2017/NAT_016_17_Leave_accruals_and_workers_compensation_August_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_008_17_Compliance_Advice_WHS_Update_May_2017_V2.pdf
https://www.icare.nsw.gov.au/claims-transition-exiting-agents
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_002_17_Compliance_Advice_February_2017.pdf
http://cdn.aigroup.com.au/Member_Advices/OHS/2017/NAT_002_17_Compliance_Advice_February_2017.pdf
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matter for further enforcement action  
(i.e. investigation for potential prosecution).  

Ai Group receives updates from WorkSafe  
on these activities on a quarterly basis. 
Consistently, the inspectors identify that the 
major area of non-compliance is “failure to 
provide RTW information”, i.e. employers have 
not developed RTW policies and procedures in 
consultation with their workers.   

The next major level of non-compliance is 
“failure to plan for RTW”, after a workplace injury 
has occurred. 

It is likely that similar issues are also occurring in 
other jurisdictions 

It is essential that businesses understand their 
legislative obligations in relation to workers’ 
compensation, as well as how best to manage 
these issues in a practical sense that works for 
your business.  

Managing Rehabilitation and Return to Work 

All Australian workers’ compensation 
jurisdictions require employers to support injured 
workers to recover and return to work in suitable 
duties. In addition to this being a legislative 
requirement it is also good for business in a 
number of ways, including by minimising 
workers’ compensation premium impacts.  

A number of workplace and employer-related 
factors have an impact on return to work 
outcomes; two key factors are:  

• Early contact with the worker soon after 
their injury has a positive influence on return 
to work outcomes; and 

• Supervisors are important in facilitating positive 
return to work outcomes because of their daily 
proximity to the worker as well as their capacity 
to act as an advocate for the worker. 

Research undertaken in 2013 by the Institute of 
Safety Compensation Rehabilitation and Recovery 
(ISCRR) identified that supervisors agreed that 
providing support for assisting with RTW (return to 
work) was one of their work responsibilities.   

In some cases, however, management 
expectations of their involvement were not well 
articulated to them, and they expressed 
uncertainty about the limits of their role in RTW. 

They functioned best when organisational 
policies, procedures, and processes were 
clear and easily accessible, including the 
supervisor’s role, resources available to the 
supervisor, how to link the worker with 
resources, and how to integrate various 

aspects of the RTW process into a coherent, 
practical, and individualised plan. 

In their publication, Realising the Health Benefits 
of Work (2010, p.20) the Australian Faculty of 
Occupational and Environmental Medicine, 
highlighted that workplaces can improve injury 
management practices through: 

• Good individual case management;  

• A positive workplace culture;  

• Training staff, such as supervisors, in how to 

manage return to work;  

• Demonstrated senior management leadership;  

• Auditing their own return to work systems and 

outcomes, and making improvements where 

appropriate;    

• Actively seeking input and fostering 

collaboration between injured employees and 

co‐workers;    

• Encouraging workers to play an active role in 

their own rehabilitation and return to work;  

• Assisting employees to access high quality 

medical care; and  

• Adopting sensible policies and procedures – 

and visibly sticking to them. 

Workers’ Compensation Training 
 

Ai Group offers a suite of training to assist 

businesses to manage their workers’ 

compensation obligations. 
 

Return to Work for Managers and Supervisors 

Half day program – can also be delivered onsite 

Victoria:      19 September 

New South Wales:   20 September 

Queensland:     03 October 

Multi-state workers’ compensation 
One day program covering arrangements in 
New South Wales, Queensland, South Australia, 
Victoria and (NEW IN 2017) Western Australia. 

Victoria:      22 November 
 New South Wales:   14 November 
 Queensland:     30 November 

Workers’ Compensation for RRTW Coordinators 
One day program 

Ai Group will be offering a one day 
program for Rehabilitation and Return  
to Work Coordinators in early 2018. 

For further information on our workers’ 
compensation training go to Ai Group’s Training 
Information, or contact Rebecca Hayward. 

https://www.aigroup.com.au/training-and-events/?type=1&theme=Workers%27%20Compensation&state=All
https://www.aigroup.com.au/training-and-events/?type=1&theme=Workers%27%20Compensation&state=All
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DO YOU REQUIRE FURTHER ASSISTANCE? 

For information or assistance, please  
contact Ai Group’s Workplace Advice Line 
on 1300 55 66 77. 

For information about our safety and workers’ 
compensation consulting and training services, 
contact: 

Consulting Services:   
Trinette Jaeschke – 0400 282 477 

Training Services:   
David Tiller – 0499 193 307 

 

Tracey Browne 
Manager – National Safety & Workers’ 
Compensation Policy and Membership Services 
 

mailto:trinette.jaeschke@aigroup.com.au
mailto:david.tiller@aigroup.com.au

