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Overview 
The Fair Work Amendment Act 2013 amends the Fair 
Work Act 2009 (FW Act) in several significant areas. 
This Member Advice summarises the changes to the 
FW Act and associated Regulations and the operative 
dates of those changes. An explanation of the changes 
and some important advice is set out in the attachment. 
Ai Group strongly opposed the legislation given that it 
implements many new entitlements for employees and 
unions but fails to address the key issues of concern to 
industry.  Despite being portrayed by the Government 
as a second tranche of amendments to the FW Act 
following last year’s Fair Work Act Review, the 
legislation fails to address numerous worthwhile 
recommendations of the Review. While Ai Group 
successfully opposed a Government proposal to give 
unions the power to force employers to accept 
arbitration of enterprise bargaining outcomes, numerous 
other amendments are included in the legislation.  

Operative dates 
The operative dates for the changes in each area are: 

Fair Work Information Statement: 1 July 2013 
Parental leave:  1 July 2013 
Right to request flexible  
   work arrangements: 1 July 2013 
Consultation about changes  
   to rosters and working hours: 1 January 2014 
Penalty rates in awards: 1 January 2014 
Bullying in the workplace: 1 January 2014 
Union right of entry: 1 January 2014 
General protections: 1 January 2014 

Ai Group Seminars 
Ai Group has scheduled Workplace Bullying – Latest 
Developments seminars on 23, 24 and 31 July 2013 in 
Brisbane, Sydney and Melbourne respectively. For 
further details and to register please visit Ai Group’s 
website. Also, Flexible Work and Telework seminars 
are scheduled for 1, 6 and 14 August 2013 in Sydney, 
Brisbane and Melbourne respectively. For further details 
and to register please visit Ai Group’s website. 

Further information and assistance 
For further information or assistance please call Ai 
Group’s BIZassistInfoline on 1300 78 38 44. 

Should you require any detailed advice or 
representation, Ai Group’s team of professional 
workplace relations advisers and lawyers are available  
to assist you. As a registered organisation under the 
Fair Work (Registered Organisations) Act 2009,  
Ai Group’s advisers and lawyers have wide rights to 
appear in Fair Work Commission proceedings and do 
not need to seek leave to appear on an employer’s 
behalf in most matters, unlike law firms.  
 

 
 
Stephen Smith 
DIRECTOR – NATIONAL WORKPLACE RELATIONS 
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Amendments to the Fair Work Act 2009 
Summary 

Amendments have been made to the Fair Work Act 2009 and the Fair Work Regulations 2009 in areas which 
include: 

• The Fair Work Information Statement; 
• Parental leave; 
• An employee’s right to request flexible work arrangements; 
• Consultation about changes to rosters and working hours; 
• Penalty rates in awards; 
• Bullying in the workplace; 
• Union right of entry; and 
• Alleged contraventions of the general protections involving dismissal. 

Some of the provisions operate from 1 July 2013 while others operate from 1 January 2014. 
 

http://shop.aigroup.com.au/scripts/cgiip.exe/WService=aigroup/ccms.r?Pageid=6000&NAVCMD=nextPage|1&VARLIST=DISPMODE|K1|Func|F1|F4|F6|F8|F9|F10|M1|Y1|W1|ROXY|F2|F3|F5|F7&DISPMODE=&K1=workplace%20bullying&Func=&F1=&F4=&F6=Search&F8=&F9=&F10=&M1=&Y1=&W1=&ROXY=&F2=All&F3=All&F5=All&F7=All
http://shop.aigroup.com.au/scripts/cgiip.exe/WService=aigroup/ccms.r?Pageid=6000&NAVCMD=nextPage|1&VARLIST=DISPMODE|K1|Func|F1|F4|F6|F8|F9|F10|M1|Y1|W1|ROXY|F2|F3|F5|F7&DISPMODE=&K1=workplace%20bullying&Func=&F1=&F4=&F6=Search&F8=&F9=&F10=&M1=&Y1=&W1=&ROXY=&F2=All&F3=All&F5=All&F7=All
http://shop.aigroup.com.au/scripts/cgiip.exe/WService=aigroup/ccms.r?Pageid=6000&NAVCMD=nextPage|1&VARLIST=DISPMODE|K1|Func|F1|F4|F6|F8|F9|F10|M1|Y1|W1|ROXY|F2|F3|F5|F7&DISPMODE=&K1=flexible%20work&Func=&F1=&F4=&F6=Search&F8=&F9=&F10=&M1=&Y1=&W1=&ROXY=&F2=All&F3=All&F5=All&F7=All
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ATTACHMENT 
 

SUMMARY OF AMENDMENTS MADE TO THE FAIR WORK ACT 2009 THROUGH THE  
FAIR WORK AMENDMENT BILL 2013 

 
Fair Work Information Statement 

From 1 July 2013, the Fair Work Information Statement, which must be given to an employee before, or as soon as 
practicable after, the employee starts employment, has been amended to set out the circumstances in which an 
employee may request flexible work arrangements in accordance with section 65 of the Fair Work Act 2009 (FW Act). 
The new Statement is available on Ai Group’s website. 

Parental leave and related provisions 

The following changes to the parental leave and related provisions of the FW Act are operative from 1 July 2013. 

• Unpaid special maternity leave 

Under section 80 of the FW Act, a female employee with at least 12 months’ continuous service is entitled to unpaid 
special maternity leave if she is not fit to work because she has a pregnancy-related illness or the pregnancy ends 
within 28 weeks of the expected date of birth otherwise than by the birth of a living child. The amendments ensure 
that any special maternity leave does not reduce an employee’s entitlement to unpaid parental leave. 

• Concurrent leave 

Section 72 of the FW Act has been amended to enable employee couples to take up to eight weeks’ of unpaid 
parental leave concurrently (extended from three weeks). 

• Transfer to a safe job 

Under section 81 of the FW Act, a pregnant employee with at least 12 months’ of continuous service who provides 
evidence that she is fit for work but that it is inadvisable for her to continue in her present position because of illness 
or risks arising out of her pregnancy or hazards connected with the position, is entitled to: 

o Transfer to a safe job, if one is available; or 
o Take ‘paid no safe job leave’ until the pregnancy ends. 

The amendments expand the ‘transfer to a safe job’ provisions to give pregnant employees with less than 12 months’ 
continuous service the right to: 

o Transfer to a safe job if one is available; or 
o Take ‘unpaid no safe job’ leave until the pregnancy ends. 

 
Right to request flexible work arrangements  

From 1 July 2013, the right to request provisions in section 65 of the FW Act (which apply to employees with at least 
12 months’ of continuous service) have been expanded to the following categories of employees: 

• A parent or a person who has responsibility for the care of a child of school age or younger; 
• A carer (ie. an individual who provides personal care, support and assistance to another individual who needs 

it because that other individual has a disability, or has a medical condition [including a terminal or chronic 
illness], or has a mental illness, or is frail and aged); 

• An employee with a disability; 
• An employee who is 55 or older; 
• An employee experiencing family violence; 
• An employee providing care or support to a member of his or her family or household who is experiencing 

family violence. 

Section 65 now expressly provides that a parent or a person who has responsibility for the care of a child who is 
returning to work after taking parental leave may request to work part-time to assist the employee to care for the 
child. 

http://www.fairwork.gov.au/FWISdocs/Fair-Work-Information-Statement.pdf
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The employer must give the employee a written response to the request within 21 days and may only refuse the 
request on ‘reasonable business grounds’, defined in the amendments as including: 

• the requested new working arrangements would be too costly for the employer; 
• there is no capacity to change the working arrangements of other employees to accommodate the requested 

new working arrangements; 
• it would be impractical to change the working arrangements of other employees, or recruit new employees, to 

accommodate the requested new working arrangements; 
• the requested new working arrangements would be likely to result in a significant loss in efficiency or 

productivity; or 
• the requested new working arrangements would be likely to have a significant negative impact on customer 

service. 

Consultation about changes to rosters and working hours 

From 1 January 2014, modern awards and enterprise agreements will be required to include a term that requires the 
employer to consult employees about a proposed change to their regular roster or ordinary hours of work and allows 
for the employees to be represented during the consultation. The term will require the employer to provide 
information to the employees about the change, invite the employees to give their views about the change (including 
any impact in relation to their family and caring responsibilities), and to consider any views given by the employees. 

The Fair Work Amendment Regulation 2013 (No. 2) prescribes a new model consultation term for enterprise 
agreements which is operative from 1 January 2014. If an enterprise agreement does not include a consultation term, 
the new model consultation term will be taken to be a term of the agreement. 

Transitional provisions in the legislation state that the requirement to include the new consultation term in an 
enterprise agreement applies to agreements ‘made’ after 1 January 2014. An agreement is ‘made’ when the majority 
of employees who cast a valid vote, approve the agreement. 

Penalty rates in awards    

From 1 January 2014, the modern awards objective in section 134 of the FW Act will be amended to reinforce 
penalty rates in awards.  

Bullying in the workplace 

From 1 January 2014, the Fair Work Commission (FWC) will have the power to deal with bullying complaints from 
workers.  

A worker is ‘bullied at work’ if an individual or group of individuals repeatedly behaves unreasonably towards the 
worker, or a group of workers of which the worker is a member, and that behaviour creates a risk to health and 
safety. The definition excludes ‘reasonable management action carried out in a reasonable manner’. 

The FWC must start to deal with an application by a worker within 14 days. It is likely that applications will initially be 
subject to a conciliation or mediation process and then, if the matter is not settled, the application will be listed for a 
hearing to determine whether an order will be made. 

The FWC will be able to make any order it considers appropriate (other than an order requiring payment of a 
pecuniary amount) to prevent the worker being bullied at work. The Explanatory Memorandum for the legislation 
gives a number of examples of orders that the FWC may make, namely, orders requiring: 

• the individual or group of individuals to stop the behaviour; 
• regular monitoring of behaviours by an employer; 
• compliance with an employer’s workplace bullying policy; 
• the provision of information and additional support and training to workers; and/or 
• review of the employer’s workplace bullying policy. 

When considering the terms of an order, the Act requires that the FWC take into account: 

• any final or interim outcomes arising out of an investigation into the matter; 
• any procedure available to the worker to resolve grievances or disputes; 
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• any final or interim outcomes arising out of any procedure available to the worker to resolve grievances or 
disputes; and 

• any matters that the FWC considers relevant. 

Given the abovementioned provisions of the Act, it is clear that employers who do not have a workplace bullying 
policy in place with procedures for investigating and resolving workplace bullying complaints, will be at a 
significant disadvantage in defending workplace bullying applications to the FWC. Should you require 
assistance with drafting or implementing an appropriate workplace bullying policy, please contact Ai Group.  

Union right of entry      

From 1 January 2014, the provisions of the FW Act which give union officials a right of entry will be amended to: 

• Provide for interviews and discussions to be held in a room or area agreed between the employer and the 
union official or, in the absence of agreement, in the room or area where the employees ordinarily take their 
meal break; 

• Require that an employer enter into an ‘accommodation arrangement’ with a union official if the official wishes 
to exercise entry rights to premises located in a place where accommodation is not reasonably available 
unless the employer provides the accommodation (e.g. an oil rig), with the employer prohibited from charging 
the union any more than the cost to the employer of providing the accommodation; 

• Require that an employer enter into a ‘transport arrangement’ with a union official if the official wishes to 
exercise entry rights to premises located in a place that is not reasonably accessible unless the employer 
provides the transport (e.g. an oil rig), with the employer prohibited from charging the union any more than the 
cost to the employer of providing the transport; 

• Enable the FWC to deal with disputes about accommodation arrangements, transport arrangements and the 
frequency of visits by union officials to workplaces to hold discussions with employees.  

 
Alleged contraventions of the general protections involving dismissal 

From 1 January 2014, the FW Act will be amended to give the FWC consent arbitration powers in respect of 
applications to the FWC to deal with a dispute over an alleged contravention of the general protections involving 
dismissal. This power will only be able to be exercised by the FWC if the dismissed person and the employer agree. 

NOTE: The general protections are different laws to the unfair dismissal laws and have proved to be highly 
problematic for employers. Unlike the unfair dismissal laws, there are no exemptions for short-term 
employees, there is no cap on the amount of compensation that can be awarded, and the onus of proof is 
reversed with the employer bearing the onus of proving that the dismissal was lawful. Ai Group advises that 
employers should take great care and consider all the risks involved before consenting to the FWC 
arbitrating in respect of a general protections application. Please contact Ai Group for advice before giving 
consent. 

If consent is not given to FWC to arbitrate, as currently applies, the dismissed employee would need to pursue their 
application in a Court if the matter is not settled through mediation or conciliation. 

If consent is given to the FWC to arbitrate, the FWC will be able to make an order: 

• for reinstatement of the person; 
• for the payment of compensation to the person; 
• for payment of an amount to the person for remuneration lost; 
• to maintain the continuity of the person’s employment; 
• to maintain the period of the person’s continuous service with the employer. 

Under the amendments, the FWC will have greater powers to make costs orders against parties, lawyers and paid 
agents, if they act unreasonably in connection with the conduct or continuation of a general protections application 
involving dismissal. 
 


