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Overview 
 
Over the past few years, the construction industry 
portable long service leave scheme in Victoria has been 
extremely problematic for many employers not involved 
in the construction industry, including those in sectors of 
the manufacturing, telecommunications, labour hire and 
other industries. 
 
The coverage Rules for the scheme are so vague that 
several companies outside of the construction industry 
have been put to very substantial costs, difficulties and 
hardship in defending court cases pursued by 
CoINVEST for payment of the levy (2.7% of the 
employees’ ordinary pay) and several years of backpay. 
At least one company has been forced into insolvency 
as a direct consequence of CoINVEST’s litigation 
against the company. 
 
Currently, CoINVEST has the power to change the 
Rules for the scheme without appropriate oversight by 
the Victorian Government, the Victorian Ombudsman, 
the Victorian Civil and Administration Tribunal (VCAT), 
the Fair Work Commission or any other independent 
body. 
 
The Construction Industry Long Service Leave Act 1997 
(Vic) provides that any Rule changes made by 
CoINVEST which expand the coverage of the scheme 
must be approved by the Victorian Government. 
However, the vague nature of the coverage Rules have 
enabled CoINVEST to adopt extremely expansive 
interpretations of the Rules and to pursue legal claims 
against companies on the basis of those interpretations. 
 
 
 
 

 
Changes made by CoINVEST to the coverage Rules 
in July 2013 
 
In July, the Board of CoINVEST approved a series of 
changes to the coverage Rules. 
 
In response, Ai Group and at least eight other employer 
groups made detailed submissions to the Victorian 
Government and CoINVEST arguing that the Rule 
changes are unlawful and need to be immediately 
withdrawn by CoINVEST.  To date, the Rule changes 
have not been withdrawn. 
 
Further major changes to the coverage Rules 
proposed by CoINVEST 
 
In addition to the coverage Rule changes made in July, 
CoINVEST has announced its intention to make further 
major changes to the coverage Rules in September.  
 
Similar to the changes made in July, Ai Group has 
submitted to the Victorian Government and CoINVEST 
that these changes would be unlawful. 
 
The definition of ‘ordinary pay’ 
 
For the past three years, CoINVEST has endeavoured 
to argue that the 2.7% levy needs to be paid on 
overtime earnings for certain employees based on a 
new interpretation which it adopted of the term ‘ordinary 
pay’ in its Rules. In an attempt to establish its new 
interpretation, CoINVEST targeted one Ai Group 
Member in the labour hire industry and pursued a claim 
in the County Court of Victoria against the company 
arguing that the company needed to pay the levy on 
both the ordinary and overtime earnings of its 
employees. 
 

Risks to employers in the manufacturing and other industries from attempts to 
expand the Victorian construction industry long service leave scheme  

Summary 

Ai Group is strongly opposing attempts by CoINVEST, the body which administers the construction industry 
portable long service leave scheme in Victoria, to expand the coverage of the scheme into sectors of the 
manufacturing, automotive, telecommunications and many other industries. There are significant cost risks for 
employers. The fact that a company is not involved in the construction industry may not prevent it from being 
included under the scheme, which is an issue of great concern. 

Ai Group is urging the Victorian Government to amend the Construction Industry Long Service Leave Act 1997 
(Vic) to address a raft of problems. 
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After lengthy and very costly proceedings, the Court 
rejected CoINVEST’s interpretation of the term ‘ordinary 
pay’. Rather than accepting the Judge’s interpretation, 
CoINVEST changed the definition of ‘ordinary pay’ in its 
Rules in July 2013. 
 
CoINVEST has announced that it proposes to make 
further changes to the definition of ‘ordinary pay’ in 
September. 
 
Ai Group and several other employer groups have 
submitted to the Victorian Government and CoINVEST 
that the changes to the definition of ‘ordinary pay’ are 
unfair upon employers and are unlawful. 
 
Actions by the Victorian Government to address 
industry’s concerns 
 
In response to the submissions of Ai Group and other 
employer groups, The Hon Robert Clark MP, Minister 
for Industrial Relations, has written to CoINVEST 
expressing concerns about the Rule changes and 
seeking a response.  
 
At the time of writing, Ai Group was unaware of  
any response by CoINVEST to the Minister’s 
correspondence. 
 
Actions being taken by Ai Group to protect 
Members’ interests 
 
In addition to our ongoing actions in strongly opposing 
the above CoINVEST Rule changes, Ai Group is 
arguing that the Construction Industry Long Service 
Leave Act 1997 (Vic) needs major amendments to 
address a raft of problems including, for example: 
 
• Curbing the excessive power which CoINVEST  

has to change the Rules of the scheme; 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Defining key terms in the Act, including ‘construction 
industry’, ‘construction work’ and ‘ordinary pay’, 
rather than allowing CoINVEST to define these 
terms in its Rules; 

• Implementing an effective dispute resolution 
process to enable coverage and other disputes  
to be addressed in a timely manner and at a 
reasonable cost; 

• Implementing controls over the amount of 
information able to be demanded by CoINVEST  
to address the unfairness to employers which is 
currently occurring; 

• Implementing a limit on the number of years of 
backpay that can be pursued by CoINVEST; 

• Avoiding double-dipping whereby employees are 
entitled to long service leave entitlements under 
enterprise agreements and other industrial 
instruments as well as under the portable long 
service leave scheme. 

 
Ai Group will continue to work hard on Members’ behalf 
until these problems are comprehensively addressed by 
the Victorian Government and the Victorian Parliament. 
Your support is appreciated. 
 
Further information and assistance 
 
For further information or assistance please call  
Ai Group’s BIZassistInfoline on 1300 78 38 44. 

 
Stephen Smith 
DIRECTOR – NATIONAL WORKPLACE RELATIONS 
WR: STS 
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