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Overview 

The Coal Mining Industry (Long Service Leave Funding) 
Corporation (“Coal LSL Corporation”) has advised  
Ai Group of its intention to pursue claims against a large 
number of employers which provide maintenance and 
other services to coal mining industry clients.  

The Corporation is pursuing the 2.7% levy payable 
under the coal mining industry portable long service 
leave scheme (“Coal Industry LSL Scheme”) for past 
service (in most cases back to 1 January 2010) and 
future service of “eligible employees”. 

The Corporation is currently writing to employers which 
it believes may employ “eligible employees” and asking 
each employer to advise the Corporation whether it 
agrees that the 2.7% levy is payable and, if not, why 
not. 

All Members which receive the Corporation’s letter are 
urged to contact Ai Group for advice without delay. 
There are significant cost risks for employers. 

Who does the Coal Industry LSL Scheme apply to? 

The Coal Industry LSL Scheme applies to an “eligible 
employee” defined in the Coal Mining Industry (Long 
Service Leave) Administration Act 1992 (“Coal Industry 
LSL Administration Act”) as: 

“(a)  an employee who is employed in the black coal 
mining industry by an employer engaged in the 
black coal mining industry, whose duties are 
directly connected with the day to day 
operation of a black coal mine; or 

 

 

 

(b)  an employee who is employed in the black coal 
mining industry, whose duties are carried out 
at or about a place where black coal is mined 
and are directly connected with the day to day 
operation of a black coal mine; or 

(c)  an employee permanently employed with a 
mine rescue service for the purposes of the 
black coal mining industry; or 

(d)  a prescribed person who is employed in the 
black coal mining industry; 

but does not include a person declared by the 
regulations not to be an eligible employee for the 
purposes of this Act.” 

The Coal Industry LSL Administration Act defines the 
“black coal mining industry” as having the same 
meaning as in the Black Coal Mining Industry Award 
2010 as in force on 1 January 2010.  

What are the implications for an employer which 
accepts that the Coal Industry LSL Scheme applies 
to its employees? 

In addition to payment of the 2.7% levy for the future 
and potentially years of back-pay, acceptance by a 
company that the Coal Industry LSL Scheme applies to 
its employees will have implications for award coverage 
under the Black Coal Mining Industry Award 2010, given 
that the coverage of the Scheme is based on the 
coverage of the award.  

The Black Coal Mining Industry Award 2010 includes a 
35 hour week, paid meal breaks, 5-6 weeks of annual 
leave, 15 days per year of personal / carer’s leave, 
generous redundancy entitlements, generous accident 
pay entitlements, and other costly provisions.  

 

Claims by the Coal Mining Industry (Long Service Leave Funding) Corporation 
against companies providing maintenance and other services  

Summary 

Ai Group is working hard to protect Members’ interests in relation to claims by the Coal Mining Industry (Long 
Service Leave Funding) Corporation against a large number of employers which provide maintenance and other 
services to clients in the coal mining industry. The Corporation administers the coal mining industry portable long 
service leave scheme.  

There are significant cost risks for employers, including potentially years of back-pay. A 2.7% levy is payable on 
the “eligible wages” of “eligible employees” under the portable long service leave scheme. 
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What steps has Ai Group taken to protect Members’ 
interests in respect of this matter? 

Over recent months, Ai Group has taken many steps to 
protect Members’ interests in this matter. These include: 

• Making a detailed submission to Employment 
Minister the Hon Senator Eric Abetz pressing for a 
Regulation be made carving-out from the coverage 
of the Coal Industry LSL Scheme the employers 
and employees covered by the Manufacturing and 
Associated Industries and Occupations Award 2010 
and various other specified awards; 

• Liaising with and obtaining the support of several 
other employer associations for the 
abovementioned Regulation;  

• Liaising with the Coal LSL Corporation in an 
endeavour to ensure that a fair process is 
implemented by the Corporation when claims are 
pursued by it against employers; 
  

• Achieving a change to the coverage of the Black 
Coal Mining Industry Award 2010, backdated to  
1 January 2010, to reinforce a number of important 
High Court decisions on the meaning of the phrase 
“in the coal industry”, which are important 
precedents for companies in arguing that they are 
in other industries (e.g. manufacturing, 
maintenance contracting, electrical contracting, 
heavy vehicle repair, etc) rather than “in the black 
coal mining industry”. 

• Successfully representing Ai Group Members in a 
number of recent Fair Work Commission (FWC) 
cases in arguing that the Manufacturing and 
Associated Industries and Occupations Award 2010 
is the relevant award for the purposes of the Better 
Off Overall Test (BOOT) for enterprise agreements 
applicable to maintenance and associated work 
carried out by maintenance contracting firms for 
coal industry clients.  

The decision of Deputy President Asbury and a Full 
Bench in the Transfield Services Case 

On 8 August 2014, Deputy President Asbury of the 
FWC accepted Ai Group’s arguments on behalf of 
Transfield Services and decided that the Manufacturing 
and Associated Industries and Occupations Award 2010 
and not the Black Coal Mining Industry Award 2010 
covered the above-ground maintenance and 
miscellaneous services work carried out by employees 
of Transfield Services on mine sites in Queensland. The 
case related to the approval of an enterprise agreement 
which the company had negotiated with the AMWU and 
CEPU, which the CFMEU opposed. 

The CFMEU lodged an appeal against Deputy President 
Asbury’s decision and a Full Bench of the FWC heard 
the matter on 24 October 2014. After hearing detailed 
arguments from Ai Group on behalf of Transfield 
Services and from Senior Counsel representing the 
CFMEU the Full Bench declined to grant leave to the 
CFMEU to appeal the decision. The effect of this is that 
the decision of Deputy President Asbury stands. 

The decision of Deputy President Asbury is an important 
precedent for companies which provide maintenance 
and associated services to client companies in the coal 
industry under the Manufacturing and Associated 
Industries and Occupations Award 2010, in defending 
claims by the Coal LSL Corporation and the CFMEU. 

Reference Group 

Ai Group has established a Reference Group of some  
Ai Group Members with substantial involvement in 
providing maintenance services to client companies in 
the coal industry. The Reference Group is monitoring 
developments and assisting Ai Group in formulating its 
positions in this matter.  

Email list 
 
Ai Group has established an email list of Members with 
an interest in this matter. Those Members who have 
received recent emails need not respond, but other 
Members who would like to receive email updates 
should send contact details to 
lucy.britto@aigroup.asn.au. 

Further information and assistance 

For further information or assistance please call  
Ai Group’s BIZassistInfoline on 1300 78 38 44. 

If you receive the abovementioned letter from the Coal 
LSL Corporation, please contact Stephen Smith, 
Director – National Workplace Relations of Ai Group on 
stephen.smith@aigroup.asn.au. A Workplace Relations 
Adviser will then get in contact with you to discuss the 
matter. 
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