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Overview 

When modern awards came into operation on 1 January 
2010 they typically contained transitional provisions which 
preserved until 31 December 2014 any entitlements that 
employees had under relevant pre-modern awards to: 

• Accident pay (i.e. the difference between the amount 
paid by the relevant workers’ compensation authority 
and the employee’s regular ordinary time earnings, to 
be paid by the employer for a specified period such as 
39 weeks); 

• District allowances; and 

• More generous redundancy entitlements than those in 
the National Employment Standards in the Fair Work  
Act 2009. 

Over the past six months, a Full Bench of the FWC has 
heard detailed arguments from the unions, Ai Group and 
other employer representatives about the future of the 
transitional accident pay, district allowance and 
redundancy provisions. The unions argued for the 
entitlements to continue indefinitely, while Ai Group argued 
that the entitlements should expire on 31 December 2014 
as the Commission intended when the provisions were 
inserted into awards in 2010. 

What has the Commission decided? 

In decisions of 31 October 2014 and 23 December 2014, a 
Full Bench of the Commission: 

• Rejected the unions claims to remove the  
31 December 2014 sunset date from the transitional 
provisions (with the exception of the accident pay 
provisions in the Black Coal Mining Industry Award 
2010); 

 

• Decided that the existing accident pay provisions in the 
Black Coal Mining Industry Award 2010 will have 
ongoing effect; 

• Rejected the unions’ claims for interim orders 
preserving the effect of the transitional provisions for 
accident pay and district allowances until their new 
claims for national accident pay and district allowance 
standards have been determined (see next page). 

How have employers’ obligations changed? 

Employers covered by modern awards, as of 1 January 
2015, are no longer obliged to apply the transitional 
provisions for accident pay, district allowances and 
redundancy pay (with the exception of the accident pay 
provisions in the Black Coal Mining Industry Award 2010).  

However, employers must continue to provide any accident 
pay, district allowance and redundancy entitlements in 
enterprise agreements, employment contracts or, in the 
case of redundancy pay, in the National Employment 
Standards. 

Employers should note that in its decision of  
23 December 2014 the Full Bench highlighted that the 
Commission has the power to make any take home pay 
order that the Commission regards as appropriate for an 
individual employee who suffers a reduction in take home 
pay as a result of the operation of a transitional provision. 
For example, if an employee was on workers’ 
compensation prior to 1 January 2015 and was receiving 
accident pay prior to this date, it would be open to the 
employee to make an application to the Commission for a 
take home pay order requiring the employer to continue to 
provide accident pay to the employee. If such an 
application was made, the Commission would decide 

Accident pay, district allowance and redundancy entitlements in modern awards  
Summary 

Transitional provisions in numerous modern awards dealing with accident pay, district allowances and 
redundancy pay expired on 31 December 2014.  

In proceedings before a Full Bench of the Fair Work Commission (FWC) over the past six months, unions 
endeavoured to remove the 31 December 2014 sunset date for accident pay and district allowances entitlements 
which Ai Group strongly opposed. These union claims have been rejected in all industries other than the black 
coal industry. 

The unions have reformulated their claims and are now pursuing national accident pay and district allowance 
entitlements for all employees covered by more than 40 modern awards, which Ai Group is strongly opposing 
given the significant cost impact on employers. These claims will be heard by a Full Bench of the Commission in 
the first half of 2015. 
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whether or not to make a take home pay order taking into 
account relevant jurisdictional and merit issues. 

Members are urged to contact Ai Group for advice if any 
applications for take home pay orders are made by their 
employees. 

What are the unions’ new claims for accident pay and 
district allowances and how can members assist  
Ai Group in opposing them? 

Following the rejection of their claims to achieve 
ongoing effect for the transitional provisions, the unions 
have reformulated their claims and are now pursuing 
national accident pay and district allowance 
entitlements for all employees covered by more than 40 
modern awards. 

Ai Group is strongly opposing the unions’ claims given 
the significant cost impact on employers. These claims 
will be heard by a Full Bench of the Commission in the 
first half of 2015. 

Any representatives of member companies who may 
be willing to give evidence as a witness in the case are 
urged to contact Brent Ferguson, National Advocate of 
Ai Group on email brent.ferguson@aigroup.com.au or 
02 9466 5530. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Further information and assistance 

For further information or assistance please call Ai Group’s 
BIZassistInfoline on 1300 78 38 44. 

 
Stephen Smith 
DIRECTOR – NATIONAL WORKPLACE RELATIONS 
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