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WORKPLACE RELATIONS 

8 July 2015                          NAT 010/15 

Important decisions and developments regarding the accrual 
of personal/carer’s leave and annual leave  

 
Personal/carer’s leave entitlements of 
employees who work extended shifts 
An 11 May 2015 decision of a Full Bench of the 
FWC in a case involving the RACV is causing 
considerable concern and uncertainty for 
employers whose employees work extended 
days or shifts, such as those consisting of 10, 11 
or 12 hours of ordinary time.  

The interpretation of section 96 of the Fair Work 
Act 2009 (FW Act) adopted by the Full Bench in 
the decision conflicts with the interpretation 
widely adopted by employers regarding 
personal/carer’s leave accruals for employees 
who work extended days or shifts.  

Ai Group does not agree with the interpretation 
of the Full Bench in the RACV case which 
conflicts with a number of previous FWC 
decisions.  

Section 96 states: 

 

 

Entitlement to paid personal/carer's leave  

Amount of leave  

(1)  For each year of service with his or her 
employer, an employee is entitled to 10 
days of paid personal/carer's leave.  

Accrual of leave  

(2)  An employee's entitlement to paid 
personal/carer's leave accrues 
progressively during a year of service 
according to the employee's ordinary 
hours of work, and accumulates from 
year to year.  

Ai Group’s understanding of section 96 is that, 
for example, an employee working an average 
of 38 ordinary hours per week on the basis of 12 
hour shifts would be entitled to 76 hours of 
personal/carer’s leave per year, not 120 hours of 
leave. The 10 day entitlement in subsection 
96(1) of the Act needs to be read in conjunction 
with the accrual provisions in subsection 96(2). 
The Explanatory Memorandum (EM) for the FW 
Act supports this interpretation. The EM states: 

SUMMARY 

Employers need to be aware of some important recent decisions and developments regarding the 
accrual of personal/carer’s leave and annual leave, including: 

• Inconsistent decisions of the Fair Work Commission (FWC) regarding the personal/carer’s leave 
entitlements of employees who work extended shifts; and 

• A decision of the Full Federal Court regarding the accrual of annual leave and personal/carer’s leave 
during workers’ compensation absences. 

 
 

https://www.fwc.gov.au/documents/decisionssigned/html/2015FWCFB2881.htm
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“The concept of an employee’s ordinary 
hours of work is central to the paid 
personal/carer’s leave entitlement as it 
determines the rate at which the entitlement 
accrues and also the entitlement to payment 
when leave is due. 

- - - 
Therefore, a full-time employee who works 38 
hours a week over five days (Monday to 
Friday) will accrue the same amount of leave 
as a full-time employee who works 38 
ordinary hours over four days per week. Over 
a year of service both employees would 
accrue 76 hours of paid personal/carer’s 
leave.” 

Contrary to the above explanation and the 
understandings when the FW Act was being 
developed, in the RACV case the Full Bench 
decided that the reference to “10 days” in 
section 96 should be given its “ordinary 
meaning” consistent with the union’s 
submissions. 

The issue came up in the earlier case of AWU v 
BP Refinery and, in that matter, Deputy 
President Asbury of the FWC decided that 
section 96 is to be interpreted in the manner 
contended by Ai Group rather than the 
interpretation pursued by the union.  

The issue came up again in ASU v Hobson Bay 
City Council. In this case, Commissioner Wilson 
cited the decision of Deputy President Asbury in 
AWU v BP Refinery and adopted the same 
principles. The decision of Commissioner Wilson 
was upheld on appeal by a Full Bench of the 
Commission. 

When the FW Act was being developed there 
was considerable discussion about how the 
personal/carer’s leave entitlements in the 
National Employment Standards (NES) should 
be expressed in the Act. In its submissions at 
the time, Ai Group urged the previous Labor 
Government to express personal/carer’s leave 
entitlements in the NES in terms of hours rather 
than days. The Government chose to continue 
to express the entitlement in terms of days but 
responded to Ai Group’s concerns by inserting 
wording into the EM (see above) to clarify that 
the entitlement for an employee working 38 
ordinary hours per week is 76 hours per year 
regardless of the pattern of hours over which a 
38 hour week is arranged.  

As the situation now stands there are two 
inconsistent Full Bench decisions of the FWC on 
this issue. Neither of those decisions take 
priority over the other and both were made in the 
context of settling disputes that arose about 
specific provisions in each organisation’s 
enterprise agreement.  

Ai Group disagrees with the interpretation 
adopted by the Full Bench in the RACV case. 
The interpretation conflicts with the decisions of 
the FWC in the other cases referred to above 
and it conflicts with the understandings when the 
FW Act was being developed. At this stage, the 
interpretation of section 96 of the FW Act has 
not been determined by the Federal Court or 
High Court.  

Ai Group has raised its concerns about the 
RACV decision with the Federal Government.  
Ai Group is also exploring various options to 
have the uncertainty caused by the decision 
addressed. 

Members faced with claims by unions and/or 
employees to increase personal/carer’s leave 
entitlements as a result of the RACV decision 
are urged to contact Ai Group for advice. As 
discussed above, Ai Group has not changed its 
view on the correct interpretation of section 96 of 
the FW Act and we regard the interpretation of 
the Full Bench in the RACV case as being 
incorrect. Of course any relevant terms of an 
enterprise agreement also need to be 
considered. 

Leave accruals during workers’ 
compensation absences 
In addition to section 96 of the FW Act as 
discussed above, section 130 is relevant when 
determining leave accrual entitlements. Amongst 
other aspects, section 130 deals with whether or 
not an employee is entitled to accrue annual 
leave and personal/carer’s leave during a 
workers’ compensation absence. 

The recent decision of the Full Federal Court in 
Anglican Care v NSW Nurses and Midwives' 
Association has interpreted section 130 of the 
FW Act in a problematic manner for employers.  

Subsection 130(1) of the Act provides that 
generally employees are not entitled to take or 
accrue leave under the NES during a workers’ 
compensation absence but subsection 130(2) 
goes on to state that an employee is not 

https://www.fwc.gov.au/search/documents/results?query=boyne%20island%20AND%20asbury%20AND%20personal/carer%27s&indexes%5b0%5d=1&start=4&page=0&keys=boyne%20island%20AND%20asbury%20AND%20personal/carer%27s&sort=score&order=asc&filename=/documents/decisionssigned/html/2012fwa1197.htm
https://www.fwc.gov.au/search/documents/results?query=boyne%20island%20AND%20asbury%20AND%20personal/carer%27s&indexes%5b0%5d=1&start=4&page=0&keys=boyne%20island%20AND%20asbury%20AND%20personal/carer%27s&sort=score&order=asc&filename=/documents/decisionssigned/html/2012fwa1197.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2013fwc10161.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2013fwc10161.htm
https://www.fwc.gov.au/search/documents/results?query=2823&indexes%5b0%5d=1&start=8&page=0&keys=2823&sort=score&order=asc&filename=/documents/decisionssigned/html/2014FWCFB2823.htm#P352_32656
http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2015/2015fcafc0081
http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2015/2015fcafc0081
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prevented from taking or accruing leave under 
the NES, “if the taking or accruing of the leave is 
permitted by a compensation law”.  

The arguments in the case revolved around the 
meaning of the word “permitted” in subsection 
130(2). Prior to this Full Federal Court decision, 
Ai Group, the Fair Work Ombudsman and most 
other parties interpreted subsection 130(2) to 
mean that where the relevant workers’ 
compensation legislation is silent on leave 
accruals, then leave does not accrue. The basis 
for this interpretation was a series of Court and 
Commission decisions interpreting the word 
“permits” in other legislative provisions to mean 
expressly permitting or authorising, not simply 
being silent on the relevant issue.  

The Court has interpreted section 130 of the Act 
to mean that an employee is entitled to 
accrue annual leave or personal/carer’s leave 
under the NES unless the relevant State, 
Territory or Commonwealth workers’ 
compensation law expressly states that such 
leave does not accrue. None of the workers’ 
compensation laws expressly state that leave 
does not accrue during a workers’ compensation 
absence and therefore the Court has decided 
that leave accrues. 

 

 

 

 

For the time being, the Full Federal Court’s 
decision is authoritative on the interpretation of 
section 130 of the FW Act regarding the 
entitlement of employees to accrue annual leave 
and personal/carer’s leave during workers’ 
compensation absences.  

However, Members should note that the Fair 
Work Amendment Bill 2014, which is currently 
before the Senate, would repeal subsection 
130(2) of the FW Act. If the Bill is passed, 
annual leave and personal/carer’s leave would 
not accrue during future workers’ compensation 
absences. At this stage it is unclear when the 
Bill will be voted on in the Senate and whether 
the Bill will be passed. 

Do you require further advice? 

For information or assistance, please contact the 
Ai Group Workplace Advice Service on  
1300 78 38 44. 

 
Stephen Smith 
Head of National Workplace Relations Policy 
 


