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WORKPLACE RELATIONS 
 

10 November 2015 NAT 022/15 

Model award clauses – Annual Leave Case  
and Award Flexibility Case – 4 Yearly Review of Awards 

 
Annual Leave Common Issues Case 

Ai Group is devoting extensive resources to 
protect and promote Ai Group Members’ 
interests during the FWC’s 4 Yearly Review of 
Awards. Each modern award is being 
individually reviewed by the FWC. There are  
122 modern industry and occupational awards.  

In addition to the individual award matters, 
several major cases are being heard involving 
proposals to vary all or most awards. The FWC 
has called these proceedings “common issue” 
cases.  

Members were advised of the FWC Full Bench 
decision in the Annual Leave Common Issues 
Case in Member Advice NAT 008/15 dated  
16 June 2015. 

The FWC has now determined the specific 
terms of model award provisions relating to 
annual leave. The model provisions are set out 
in Attachment A.  

 

 

 

The model award provisions deal with: 

• The right of an employer to direct an 
employee to take annual leave where the 
employee’s accrued leave is excessive;  

• The cashing out of annual leave by 
agreement between an employee and the 
employer, provided that at least four weeks’ 
of accrued leave is maintained; and 

• The granting of annual leave in advance by 
agreement between an employee and the 
employer, with the employer having the 
ability to deduct payment for any leave 
granted in advance from monies owed on 
termination.  

Proceedings are continuing in the FWC 
regarding whether there are any awards which 
should not contain the model provisions. 

Award Flexibility Common Issues Case 

Members were advised of the FWC Full Bench 
decision in the Award Flexibility Common Issues 
Case in Member Advice NAT 011/15 dated  
22 July 2015. 

SUMMARY 

The Fair Work Commission (FWC) has finalised the terms of model award clauses dealing with annual 
leave in the Annual Leave Common Issues Case. The FWC has also finalised the terms of a model time 
off in lieu of overtime (TOIL) clause in the Award Flexibility Common Issues Case. These cases are part 
of the FWC’s 4 Yearly Review of Awards. 

FWC proceedings are continuing regarding the specific awards that will, and will not, be varied to include 
the model provisions. At this stage no awards have been varied. As each award is varied, Ai Group will 
distribute a specific Member Advice setting out the terms of the variation to the relevant award. 

 
 

http://www.aigroup.com.au/portal/binary/com.epicentric.contentmanagement.servlet.ContentDeliveryServlet/LIVE_CONTENT/Member%2520Advices/Workplace%2520Relations/2015/NAT_008_15_Annual%2520Leave%2520Decision_june2015_final.pdf
http://www.aigroup.com.au/portal/binary/com.epicentric.contentmanagement.servlet.ContentDeliveryServlet/LIVE_CONTENT/Member%2520Advices/Workplace%2520Relations/2015/NAT_011_15_Award%2520Flexiblity%2520Decision_july2015_final.pdf
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The FWC has now finalised the terms of a 
model award provision relating to TOIL. 
Commission proceedings are continuing 
regarding which awards will, and will not, include 
the model provisions.  

The model provision is set out in Attachment B. 

A template agreement between an employer 
and an employee for TOIL is also attached 
(Attachment C). The FWC intends to include 
the template agreement as a schedule to 
relevant modern awards. The FWC has made it 
clear that the template agreement will be 
included in awards by way of example and there 
will be no requirement to use it.   

Update on other major cases during the  
4 Yearly Review of Awards 

An update on some other major cases during 
the 4 Yearly Review of Awards is provided 
below. 

1. Accident Pay Common Issues Case 

The FWC’s decision in this case was discussed 
in Member Advice NAT 016/15 dated 27 August 
2015. 21 awards were varied with effect from  
15 October 2015. The terms of the accident pay 
provisions differ from award to award and only a 
minority of awards include these entitlements.  

Accident pay entitlements require employers to 
make up an injured employee’s pay to cover the 
difference between the amount paid by the 
relevant workers’ compensation authority and 
the employee’s ordinary time earnings, for a 
specified period such as 26 weeks. 

2. Casual Employment and Part-time 
Employment Common Issues Cases 

These cases are underway. The unions are 
pursuing a raft of claims which would impose 
major restrictions and increased costs upon 
employers. Ai Group is strongly opposing the 
unions’ claims. 

The unions’ claims include: 

• Giving employees an absolute right to 
convert to permanent employment after a 
period of regular service, with employers 
having no right of refusal; 

• Minimum engagement periods for casual 
and part-time employees of at least four 
hours (with even longer periods in some 
awards); 

• A prohibition on employers engaging a 
greater number of casual or part-time 
employees unless existing casual and part-
time employees have been offered more 
hours by the employer and have declined 
that offer. 

Ai Group is pursuing additional flexibility in 
various awards which contain overly restrictive 
casual and part-time provisions.  

We are arguing that casual and part-time 
employment need to be dealt with on an award 
by award basis and model award provisions are 
not appropriate because of major differences 
between industries. We are also highlighting that 
the level of casual employment in Australia has 
remained stable at around 19-20% of workers 
for the past 17 years, contrary to union 
misinformation. 

Initial submissions and evidence in the case 
were filed in October, with reply submissions 
and evidence due in February 2016. The case 
has been listed for hearing between 14 and  
24 March 2016 before a five Member Full Bench 
of the FWC headed by Vice President Hatcher.  

3. Domestic Violence and Family Friendly 
Provisions Common Issues Cases 

On 22 October 2015, a Full Bench of the FWC 
handed down a decision on various jurisdictional 
arguments pursued by Ai Group and other 
employer groups in these cases.  

As a result of the Ai Group’s jurisdictional 
arguments, the unions abandoned a number of 
their claims but they are continuing to pursue the 
following claims: 

• 10 days paid domestic violence leave per 
annum; 

• Confidentiality requirements regarding 
domestic violence matters; 

• An absolute right to part-time employment 
for employees returning from parental leave; 
and 

http://www.aigroup.com.au/portal/binary/com.epicentric.contentmanagement.servlet.ContentDeliveryServlet/LIVE_CONTENT/Member%2520Advices/Workplace%2520Relations/2015/NAT_016_15_Accident%2520pay%2520decision_aug2015_Final.pdf
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• 2 days paid antenatal leave. 

In its decision of 22 October 2015, the Full 
Bench essentially refrained from ruling on  
Ai Group’s jurisdictional arguments at this stage, 
on the basis that such matters are best dealt 
with when the main cases are heard. The FWC 
has not yet issued directions for the filing of 
submissions and evidence in the main cases. 
Hearings are likely to be scheduled for 2016. 

4. Penalty Rates Case 

A major Penalty Rates Case is underway 
involving a review of penalty rates in the fast 
food, retail and hospitality industries. Ai Group is 
representing fast food industry employers in this 
case. 

A vast amount of evidence and other materials 
have been filed in the case. Hearings are 
scheduled to continue into next year. 

Do you require further advice? 

For information or assistance, please contact the 
Ai Group Workplace Advice Line on  
1300 55 66 77. 

 
Stephen Smith 
Head of National Workplace Relations Policy 
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ATTACHMENT A 

MODEL ANNUAL LEAVE TERMS 

Model Term - Excessive Annual Leave Accruals 

Note: A dispute in relation to the operation of this clause may be dealt with in accordance with the dispute 
resolution clause of this award [insert clause number] 

1.  Excessive Annual Leave Accruals 

This clause contains provisions additional to the NES about taking paid annual leave, to deal with excessive paid 
annual leave accruals. 

1.1  Definitions 

Shiftworker means [insert definition] 

An employee has an excessive leave accrual if: 

(a)  the employee is not a shiftworker and has accrued more than eight weeks’ paid annual leave; or 

(b)  the employee is a shiftworker and has accrued more than 10 weeks’ paid annual leave. 

1.2  Eliminating excessive leave accruals 

(a)  Dealing with excessive leave accruals by agreement 

Before an employer can direct that leave be taken under subclause 1.2(b) or an employee can give 
notice of leave to be granted under subclause 1.2(c), the employer or employee must seek to confer 
and must genuinely try to agree upon steps that will be taken to reduce or eliminate the employee’s 
excessive leave accrual. 

(b)  Employer may direct that leave be taken 

(i)  This subclause applies if an employee has an excessive leave accrual. 

(ii)  If agreement is not reached under subclause 1.2(a), the employer may give a written direction 
to the employee to take a period or periods of paid annual leave. Such a direction must not: 

• result in the employee’s remaining accrued entitlement to paid annual leave at any time 
being less than six weeks (taking into account all other paid annual leave that has been 
agreed, that the employee has been directed to take or that the employee has given notice 
of under subclause 1.2(c)); 

• require the employee to take any period of leave of less than one week; 

• require the employee to take any period of leave commencing less than eight weeks after 
the day the direction is given to the employee; 

• require the employee to take any period of leave commencing more than 12 months after 
the day the direction is given to the employee; or 

• be inconsistent with any leave arrangement agreed between the employer and employee. 

(iii)  An employee to whom a direction has been given under this subclause may make a request to 
take paid annual leave as if the direction had not been given. 
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Note: The NES state that the employer must not unreasonably refuse to agree to a request by 
the employee to take paid annual leave. 

(iv)  If leave is agreed after a direction is issued and the direction would then result in the 
employee’s remaining accrued entitlement to paid annual leave at any time being less than six 
weeks, the direction will be deemed to have been withdrawn. 

(v)  The employee must take paid annual leave in accordance with a direction complying with this 
subclause. 

(c)  Employee may require that leave be granted 

(i)  This subclause applies if an employee has had an excessive leave accrual for more than six 
months and the employer has not given a direction under subclause 1.2(b) that will eliminate the 
employee’s excessive leave accrual. 

(ii)  If agreement is not reached under subclause 1.2(a), the employee may give a written notice to 
the employer that the employee wishes to take a period or periods of paid annual leave. Such a 
notice must not: 

• result in the employee’s remaining accrued entitlement to paid annual leave at any time 
being less than six weeks (taking into account all other paid annual leave that has been 
agreed, that the employee has been directed to take or that the employee has given notice 
of under this subclause); 

• provide for the employee to take any period of leave of less than one week; 

• provide for the employee to take any period of leave commencing less than eight weeks 
after the day the notice is given to the employer; 

• provide for the employee to take any period of leave commencing more than 12 months 
after the day the notice is given to the employer; or 

• be inconsistent with any leave arrangement agreed between the employer and employee. 

(iii)  The maximum amount of leave that an employee can give notice of under this subclause is: four 
weeks’ leave in any 12 month period if the employee is not a shiftworker, and five weeks’ leave 
in any 12 month period if the employee is a shiftworker. 

(iv)  The employer must grant the employee paid annual leave in accordance with a notice 
complying with this subclause. 

Model Term – Cashing Out of Annual Leave 

 1.  Cashing Out of Annual Leave 

1.1  Paid annual leave must not be cashed out except in accordance with this clause. 

1.2  An employer and an employee may agree to the employee cashing out a particular amount of the 
employee’s accrued paid annual leave provided that the following requirements are met: 

(a)  each cashing out of a particular amount of accrued paid annual leave must be by a separate 
agreement between the employer and the employee which must: 

(i)  be in writing and retained as an employee record; 

(ii)  state the amount of accrued leave to be cashed out and the payment to be made to the 
employee; 
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(iii)  state the date on which the payment is to be made, and 

(iv)  be signed by the employer and employee and, if the employee is under 18 years of age, the 
employee’s parent or guardian; 

(b)  the employee must be paid at least the full amount that would have been payable to the employee had 
the employee taken the leave at the time that it is cashed out; 

(c)  paid annual leave must not be cashed out if the cashing out would result in the employee’s remaining 
accrued entitlement to paid annual leave being less than four weeks; and 

(d)  employees may not cash out more than two weeks’ accrued annual leave in any 12 month period. 

Note 1: Under s.344 of the Fair Work  Act 2009, an employer must not exert undue influence or undue pressure on 
an employee to make an agreement to cash out paid annual leave under this award clause. 

Note 2: Under s.345 of the Fair Work  Act 2009, a person must not knowingly or recklessly make a false or 
misleading representation about an employee’s workplace rights under this award clause. 

Model Term – Annual Leave in Advance 

1  Annual leave in advance 

1.1  An employer and employee may agree to the employee taking a period of paid annual leave in advance of 
the employee accruing an entitlement to such leave provided that the agreement meets the following 
requirements: 

(a)  it is in writing and signed by the employee and employer; 

(b)  it states the amount of leave to be taken in advance and the date on which the leave is to commence; 
and 

(c)  it is retained as an employee record. 

1.2  This subclause applies if an employee takes a period of paid annual leave in advance pursuant to an 
agreement made in accordance with clause 1.1. If the employee’s employment is terminated before they 
have accrued all of the entitlement to paid annual leave which they have taken then the employer may 
deduct an amount equal to the difference between the employee’s accrued annual leave entitlement and the 
leave taken in advance, from any monies due to the employee on termination. 
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ATTACHMENT B 

MODEL TERM – TIME OFF IN LIEU OF PAYMENT FOR OVERTIME 

1.  Time off in lieu of payment for overtime 

1.1  An employee may elect with the consent of the employer to take time off in lieu of payment for overtime at a 
time or times agreed with the employer, in accordance with this clause. 

1.2  The following requirements apply to time off in lieu of payment for overtime: 

(a)  A separate written agreement must be made by the employee and employer for each occasion on 
which overtime that has been worked is to be taken as time off in lieu. Each such agreement must be 
retained as an employee record and must: 

(i)  state when the employee started and ceased working the overtime hours; 

(ii)  state that the employee and employer agree that the employee may take time off in lieu of 
payment for the overtime; and 

(iii)  include a note in the following terms: 

‘If requested by the employee at any time, the employer must pay the employee for any accrued 
entitlement to take time off in lieu of payment for overtime which the employee has not yet used. 
Payment must be made at the overtime rate applying to the overtime worked and must be made 
in the next pay period following the request.’ 

(b)  Overtime taken as time off during ordinary time hours shall be taken at the ordinary time rate; that is, 
an hour for each overtime hour worked. 

(c)  The time to be taken off in lieu of overtime must be agreed between the employee and employer and 
must be taken within six months of the overtime being worked. Otherwise, payment for the overtime 
must be made to the employee at overtime rates in the next pay period after that six month period. 

(d)  Notwithstanding any other provision of clause 1.2, if requested by an employee at any time, the 
employer must pay the employee for any accrued entitlement to take time off in lieu of payment for 
overtime which the employee has not yet used. Payment must be made at the overtime rate applying 
to the overtime worked and must be made in the next pay period following the request for payment. 

(e)  If, upon termination of employment, an employee has an accrued entitlement to take time off in lieu of 
payment for overtime which the employee has not yet used, the employee must be paid for the 
overtime at the overtime rate applying to the overtime worked. 

1.3  An employee who is entitled to request a change in working arrangements under section 65 of the Fair Work  
Act 2009 may make a request under that section for time off in lieu of payment for overtime at a time or times 
specified in the request or at a time or times to be subsequently agreed with the employer. This clause will 
apply to such time off in lieu. Pursuant to section 65(5) of the Fair Work  Act 2009, the employer may refuse 
such a request only on reasonable business grounds. 

1.4  An employer must not exert undue influence or undue pressure on an employee in relation to a decision by 
the employee to make, or not make, an agreement to take time off in lieu of payment for overtime. 

Note: Under s.345 of the Fair Work  Act 2009, a person must not knowingly or recklessly make a false or misleading 
representation about an employee’s workplace rights under this award clause. 
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ATTACHMENT C 

TEMPLATE AGREEMENT TO TIME OFF IN LIEU OF PAYMENT FOR OVERTIME 

Name of employee: _____________________________________________ 

Name of employer: _____________________________________________ 

The employee and employer agree that the employee may take time off instead of payment for the overtime 
specified below: 

Date and time overtime started: ___/___/20___ ____ am/pm 

Date and time overtime ended: ___/___/20___ ____ am/pm 

Amount of overtime worked: _______ hours and ______ minutes 

Signature of employee: ________________________________________ 

Date signed: ___/___/20___ 

Name of employer 
representative: ________________________________________ 

Signature of employer 
representative: ________________________________________ 

Date signed: ___/___/20___ 

Note: 

If requested by the employee at any time, the employer must pay the employee for any accrued entitlement to take 
time off in lieu of payment for overtime which the employee has not yet used. Payment must be made at the 
overtime rate applying to the overtime worked and must be made in the next pay period following the request for 
payment. 

 

 


