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WORKPLACE RELATIONS 

16 November 2015                       NAT 023/15 

Amendments to the Fair Work Act – greenfields 
 agreements, industrial action and unpaid parental leave 

 
Summary 

A heavily amended version of the Fair Work 
Amendment Bill 2014 was passed by Parliament 
on 11 November 2015. The Bill, as passed, 
amends the provisions of the Fair Work Act 
relating to greenfields agreements, industrial 
action and unpaid parental leave. 

The legislative amendments are operative 
from the day after the Bill receives Royal 
Assent from the Governor-General. This is 
expected to occur over the next few days.  

Greenfields agreements 

The amendments to the Fair Work Act address 
the current problem of unions having too much 
bargaining power in greenfields agreement 
negotiations. The amendments: 

• Extend the good faith bargaining obligations 
in the Act to greenfields agreement 
negotiations; and 

• Give an employer the option of lodging a 
greenfields agreement with the Fair Work 

Commission (FWC) if agreement has not 
been reached with the union/s after six 
months of negotiations.  

The greenfields agreement amendments contain 
a number of important requirements which are 
detailed in Attachment A. This Attachment also 
provides some practical advice about 
greenfields agreement negotiations under the 
new provisions. 

Protected industrial action 

The Fair Work Act has been amended to ensure 
that, in circumstances where an employer has 
not initiated or agreed to bargain, protected 
industrial action is prohibited unless a majority 
support determination, scope order or low paid 
authorisation has been issued by the FWC. 

The amendments address a deficiency in the 
Fair Work Act that became apparent as a result 
of a series of FWC cases and a Federal Court 
case relating to bargaining between JJ Richards 
& Sons Pty Ltd and the Transport Workers 
Union.  

SUMMARY 

A heavily amended version of the Fair Work Amendment Bill 2014 was passed by Parliament on  
11 November 2015. The provisions of the Fair Work Act concerning greenfields agreements, industrial 
action and unpaid parental leave will be amended. 

The amendments are operative from the day after the Bill receives Royal Assent from the  
Governor-General. This is expected to occur over the next few days.  
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Unpaid parental leave 

Under s.76 of the Fair Work Act, an employee 
who takes unpaid parental leave is able to 
request that the employer agree to extend the 
unpaid leave for a further period of up to  
12 months. The employer is able to refuse the 
employee’s request on reasonable business 
grounds. 

The Act will be amended to require that before 
refusing an employee’s request for an extension 
in the period of unpaid parental leave, the 
employer must give the employee a reasonable 
opportunity to discuss the request. 

The Explanatory Memorandum for the Fair Work 
Amendment Bill 2014 clarifies that the employer 
and employee are able to utilise available 
technologies to facilitate the discussion if a face 
to face meeting is not possible or convenient. 

Provisions removed from the Bill before 
it was passed by Parliament 

It is disappointing that provisions dealing with 
the following matters were removed from the Bill 
before it was passed by Parliament given 
opposition by the Labor Party, The Greens and 
most of the Crossbench Senators: 

• Reversing the right of entry changes 
introduced by the former Labor Government 
which give unions the right to hold 
discussions with employees in lunchrooms, 
and which impose obligations on employers 
to enter into transport and accommodation 
arrangements with unions for access to 
remote work sites; 

• Clarifying that, on termination of 
employment, untaken annual leave is to be 
paid out at the base rate of pay or as 
provided for in the applicable industrial 
instrument; 

• Clarifying that an employee cannot take or 
accrue leave under the Fair Work Act during 
a workers’ compensation absence; 

• Implementing a number of amendments 
relating to Individual Flexibility 
Arrangements, as recommended by the 
2012 Fair Work Act Review; 

• Providing that there will not be a transfer of 
business under the Fair Work Act when an 
employee becomes employed by an 
associated entity of the initial employer on 
the initiative of the employee; and 

• Providing that the FWC is not required to 
hold a hearing or conduct a conference 
when determining whether to dismiss an 
unfair dismissal application in certain limited 
circumstances. 

On 11 November 2015, when the Bill was 
passed by Parliament, the Government stated 
that it remains committed to the above 
measures and intends to continue discussions 
with Crossbench Senators in an endeavour to 
gain support for legislation implementing them. 

Do you require further advice? 

For information or assistance, please contact the 
Ai Group Workplace Advice Line on  
1300 55 66 77. 

Should you require any detailed advice on 
negotiating, drafting or approving greenfields 
agreements or any other type of enterprise 
agreement, Ai Group’s team of professional 
workplace relations advisers are available to assist 
you. 

  

 
Stephen Smith 
Head of National Workplace Relations Policy 
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ATTACHMENT A 

AMENDMENTS TO THE GREENFIELDS AGREEMENT PROVISIONS OF  
THE FAIR WORK ACT 

What is a greenfields agreement? 

Greenfields agreements apply to genuine new enterprises that an employer is proposing to establish, 
including a new project, business, activity or undertaking. At the time the greenfields agreement is made, 
the employer must not have employed any of the persons who will be necessary for the normal conduct 
of the enterprise and who will be covered by the agreement. 

New good faith bargaining obligations for greenfields agreement negotiations 

The good faith bargaining requirements in s.228 of the Fair Work Act now apply to bargaining 
representatives for a greenfields agreement, but it is important to note the following: 

• An employer who will be covered by a proposed greenfields agreement, or a person appointed by 
the employer, is recognised as a ‘bargaining representative’ under the new provisions (s.177); 

• The only union/s that are recognised as a ‘bargaining representative’ for a greenfields agreement 
are the union/s which the employer agrees to negotiate the agreement with (s.177). This ensures 
that rival unions cannot use arguments about good faith bargaining and/or applications to the 
FWC for bargaining orders to frustrate or delay the negotiation of a greenfields agreement. 

• As previously required under s.187(5) of the Act, the employer needs to negotiate the greenfields 
agreement with one or more unions that are entitled to represent the industrial interests of the 
majority of the employees who will be covered by the agreement. 

• Recognised ‘bargaining representatives’ have access to bargaining orders (ss. 229 and 230 of 
the FW Act) and can seek the assistance of the FWC during a bargaining dispute (s.240) unless 
there has been a ‘notified negotiation period’ (as discussed below) and that period has ended. 
Once a ‘notified negotiation period’ has ended, the provisions of the Act relating to the good faith 
bargaining requirements, bargaining orders and bargaining disputes no longer apply to the 
proposed greenfields agreement. At the end of the ‘notified negotiation period’, any bargaining 
order in place ceases to have effect and the FWC’s jurisdiction to assist parties with bargaining 
disputes ceases. This ensures that unions cannot use applications to the FWC under s.229, 230 
or 240 and arguments about good faith bargaining to frustrate or delay the approval of a 
greenfields agreement under the new approval option explained below. 

• ‘Bargaining representatives’ for a greenfields agreement do not have access to scope orders 
under s.238 of the Act.   
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New approval option for employers who have been unable to reach a greenfields 
agreements after six months of unsuccessful negotiations with union/s 

After six months of unsuccessful negotiations with union/s, an employer has the option of lodging a 
greenfields agreement with the FWC for approval. Please note the following important points about the 6 
month negotiating period: 

1. The six month period only commences once a ‘notified negotiating period’ is established. 
Therefore, it is important to establish a ‘notified negotiating period’ as soon as the 
employer wishes to commence negotiating a greenfields agreement, regardless of whether 
or not the employer is confident of reaching agreement with the union/s. 

2. To establish a ‘notified negotiating period’, the employer must give written notice to each union that 
is a ‘bargaining representative’ for the agreement (see above regarding good faith bargaining 
requirements and recognised ‘bargaining representatives). 

3. There is no prescribed form for the notice but it must state that “the period of 6 months beginning 
on [insert specified day] is the notified negotiation period for the agreement.” 

4. The specified day must be later than: 

a. If only one union is a ‘bargaining representative’, the day on which the employer gave the 
notice to the union; 

b. If two or more unions are ‘bargaining representatives’, the last day on which the employer 
gave the notice to any of these organisations. 

5. If two or more employers are bargaining representatives for the greenfields agreement (e.g. where 
the single enterprise to which the agreement applies is a joint venture between two or more 
employers), the notice has no effect unless the other employer/s agree to the giving of the notice. 

6. The following wording would appear to be suitable for the written notice: 

“In accordance with section 178B of the Fair Work Act 2009, [insert name of employer] gives 
[insert name of relevant union or unions] notice that the period of 6 months commencing on 
[insert specified day] is the notified negotiation period for the [insert name of proposed 
greenfields agreement].” 

7. There are no prescribed service requirements for the written notice but it will be important to be 
able to prove that the notice was given to the relevant union/s, and the date when this occurred. As 
stated above, the specified day in the notice must be later than the day on which the employer 
gave the notice to the union (or the day it was given to the last union). For example, if the notice is 
given to each of the relevant unions on 15 January 2016, the specified day in the notice cannot be 
any earlier than 16 January 2016. 

The use of email is an effective way of proving that a notice has been served and the date of 
service. If this method is used, it would be worthwhile for each relevant union to send the email to 
the union official with whom the employer is negotiating as well as to the National Secretary of the 
union and/or any official email address of the union.  
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After the email is sent, it should be printed out as a ‘sent item’, showing the transmission address 
and the date and time of transmission, and retained to enable it to be provided to the FWC at the 
approval stage. 

The Explanatory Memorandum for the Fair Work Amendment Bill 2014 states:   

“98…..Whether an employer has provided written notice to each employee organisation that is a 
bargaining representative for the agreement will be a question of fact. An employer could, for 
example, write to each employee organisation or send an email notifying them that the notified 
negotiation period will commence on the specified day.” 

In addition to the usual approval requirements for enterprise agreements, there are a number of other 
requirements that must be met under this new approval option for greenfields agreements:  

1. There must have been a ‘notified negotiation period’ for the agreement (see above).  

2. The notified negotiation period must have ended.  

3. The employer must have given each union that was a bargaining representative for the agreement 
a reasonable opportunity to sign the proposed greenfields agreement. 

4. The FWC must be satisfied that the agreement when ‘considered on an overall basis, provides for 
pay and conditions that are consistent with the prevailing pay and conditions within the relevant 
industry for equivalent work’ (s.187(6)). The following extract from the Explanatory Memorandum 
for the Fair Work Amendment Bill 2014 provides guidance on this new requirement: 

“116. Guidance on the factors that the FWC may have regard to in considering whether the 
agreement provides for pay and conditions that are consistent with prevailing pay and 
conditions within the relevant industry for equivalent work is provided in a legislative note 
under the new subsection. That is, the FWC may have regard to the prevailing pay and 
conditions in the relevant geographical area. This is intended to make clear that the FWC 
would not be required to ensure that the pay and conditions provided in the agreement are 
comparable to existing enterprise agreements across Australia. It is not intended that the 
reference to prevailing pay and conditions would involve an exhaustive analysis of every 
source of employment entitlement in a particular industry and in most cases it is expected 
that it would be appropriate to compare the proposed agreement to a small number of 
comparable enterprise agreements.   

117. It is intended that the FWC could be satisfied of this new approval requirement in 
circumstances where the FWC is unable to determine whether an agreement is consistent 
with the prevailing pay and conditions within the relevant industry for equivalent work 
because it is a new industry (such that making a meaningful assessment of prevailing 
industry pay and conditions is not possible).   
118. This new approval requirement is not intended to modify or delay the current timeframes 
for FWC consideration and finalisation of these agreements. That is, the approvals process 
for these agreements is intended to be consistent with the overall purpose of the 
amendments in this Part to ensure the expeditious negotiation of single-enterprise 
greenfields agreements and the commencement of new businesses.”   
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If all of the approval requirements are met and the greenfields agreement is approved by the FWC, the 
agreement is taken to have been made by the relevant employer/s with each of the unions that were 
‘bargaining representatives’ for the agreement.  The FWC is required to note in its approval decision that 
the agreement covers each union that was a bargaining representative for the agreement. 

Ai Group’s professional staff are available to provide detailed assistance 

Ai Group’s workplace relations advisers and other expert staff are available to provide detailed 
assistance to Members with: 

• Drafting and negotiating greenfields agreements; 

• Preparing the necessary paperwork and arranging the approval of greenfields agreements by the 
FWC;  

• Representing employers in FWC proceedings; 

• Providing information and advice on the ‘prevailing pay and conditions within the relevant industry for 
equivalent work’, drawing on relevant surveys, enterprise agreements and other sources. 

Ai Group Workplace Lawyers are able to provide confidential and privileged legal advice about 
bargaining options, legal risks and numerous other relevant matters. 

Please contact Ai Group on telephone 1300 55 66 77. 


