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WORKPLACE RELATIONS 
 

1 February 2016 NAT 004/16 

Important Victorian Supreme Court decision and other 
developments regarding portable long service leave entitlements  

 
Overview 

Portable long service leave schemes have existed 
in the construction and coal mining industries for 
many decades.  Some of these schemes have 
been very problematic for employers in other 
industries, including manufacturing, due to the 
expansive interpretations of the coverage 
provisions adopted by unions and some 
administrators of the schemes. 

Ai Group is working hard on many fronts to 
protect Members against large cost risks 
associated with portable long service leave. 

With portable long service leave schemes, 
service in an industry is counted rather than 
service with a single employer. Accordingly, 
these schemes conflict with the fundamental 
purpose of long service leave as a mechanism 
to reward lengthy service with an employer. 

Claims by CoINVEST  

In Member Advice Nat 024/13, Members were 
advised of attempts by CoINVEST, the body 
which administers the Victorian construction 
industry portable long service leave scheme, to 
expand the coverage of the scheme into sectors 
of the manufacturing industry through expansive 
interpretations of the scheme’s coverage rules. 

Employers covered by the scheme are required 
to pay a levy to CoINVEST of 2.7% of their 
employees’ ordinary pay. When CoINVEST 
pursues a claim against a company, typically the 
claim includes several years of backpay of the 
levy for current and past employees, and penalty 
interest. 

Ai Group is strongly opposing CoINVEST’s 
claims against employers not engaged in the 
construction industry. Members faced with 

SUMMARY 

Ai Group is continuing to work hard on behalf of Members to protect employers from major cost 
increases associated with portable long service leave entitlements. 

On 17 December, an important judgment was handed down by the Court of Appeal of the Supreme 
Court of Victoria in the Baytech Trades v CoINVEST case. The judgment clarifies that certain 
manufacturing workers are not covered under the Victorian construction industry portable long service 
leave scheme. The Court of Appeal’s decision overturns an earlier problematic decision of the County 
Court of Victoria which had interpreted the coverage rules of the scheme very broadly.  

A national Senate Committee inquiry is currently conducting an inquiry into the portability of long service 
leave entitlements. A separate Victorian Parliament inquiry is considering the same issue. In both 
inquiries, Ai Group is vigorously opposing the expansion of portable long service leave entitlements  
to other industries. 

Ai Group is also strongly opposing claims by the Coal Mining Industry (Long Service Leave Funding) 
Corporation against many contractors and suppliers to coal industry clients. 
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claims are urged to contact Ai Group or  
Ai Group Workplace Lawyers for advice. 

The Baytech Trades v CoINVEST case 

On 17 December 2015, an important judgment 
was handed down by the Court of Appeal of the 
Supreme Court of Victoria in Baytech Trades v 
CoINVEST  [2015] VSCA 342. The judgment 
clarifies certain aspects of the coverage of the 
Victorian construction industry long service 
leave scheme and gives employers of 
manufacturing workers more protection  
against CoINVEST claims. 

Baytech Trades Pty Ltd was represented in the 
proceedings by Ai Group Workplace Lawyers, 
Mr Stuart Wood QC and Mr Ben Jellis of 
Counsel. 

The case concerned a group of 100 or so 
electricians on-hired by Baytech Trades (a 
labour hire company) to NHP Electrical 
Engineering Products Pty Ltd to assemble 
switchboards in NHP’s factory in Melbourne. 
Judge Kennedy of the County Court of Victoria 
originally decided that the work was covered by 
the construction industry portable long service 
leave scheme. The County Court’s decision 
created major cost risks for manufacturers and 
labour hire companies given the 2.7% levy 
payable under the scheme. The Court of Appeal 
proceedings were an appeal against the County 
Court’s decision. 

In a unanimous judgment of Justices Maxwell, 
Tate and Dixon, the Court of Appeal overturned 
Judge Kennedy’s decision. The Court of Appeal 
decided that electricians who manufacture or 
assemble products in a factory are not covered 
by the portable long service leave scheme, 
whether employed by a manufacturer or a  
labour hire company. 

The Court said: 

“..although the word “assembly” when 
read literally would cover the work of an 
electrician in assembling an appliance as 
part of a process of manufacture, the 
context shows that it was not intended to 
have that meaning here. Rather, it was 
intended to cover an electrician who 
assembles (and then installs) an 
appliance on site, not an electrician who 
assembles it for supply by the 
manufacturer to a customer.” 

Members who believe they may have paid 
amounts to CoINVEST that were not legally 
required given the Court of Appeal’s decision 
(e.g. for electrical assembly work in a 
factory) or who are faced with CoINVEST 
claims, are urged to contact Ai Group or  
Ai Group Workplace Lawyers for advice. 

Victorian inquiry into portable long service 
leave  

A Victorian Parliamentary inquiry is underway 
into the portability of long service leave 
entitlements. Ai Group has made a number of 
submissions to the inquiry and appeared at the 
public hearings. 

The detailed analysis in Ai Group’s submissions 
demonstrates that portable long service leave 
schemes are around four times as costly as 
traditional long service leave schemes. The 
imposition of a levy across the Victorian 
workforce of the same magnitude as the existing 
levy in the Victorian construction industry 
portable long service leave scheme (i.e. 2.7% of 
ordinary pay) would cost Victorian employers 
over $4 billion per annum, compared to the  
$900 million per year cost of regular long service 
leave entitlements.  

The cost to the Victorian manufacturing industry 
would be around $460 million per year which is 
about four times the current long service leave 
cost of around $115 million per year. 

Ai Group’s submissions argue that providing 
portable long service leave entitlements to 
Victorian workers would damage Victorian 
industry. The additional costs would make 
Victorian firms less competitive against 
interstate and overseas firms. The adverse 
effects of such a massive cost impact would not 
be limited to employers; the impact would be felt 
by Victorian workers through lower employment, 
downsizing and plant closures. 

National Senate Committee inquiry into 
portable long service leave 

A national Senate Committee inquiry is currently 
underway into portable long service leave and 
related issues. 

In its submission to the inquiry, Ai Group 
calculated that a portable long service leave 
scheme across the Australian workforce would 
cost employers over $16 billion per annum. The 
scheme would be over four times as costly as the 

http://www.austlii.edu.au/au/cases/vic/VSCA/2015/342.html
http://www.austlii.edu.au/au/cases/vic/VSCA/2015/342.html
http://www.parliament.vic.gov.au/images/EDJSCommittee/Sub_26_07082015_The_Australian_Industry_Group.pdf
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/LSL_Portability/Submissions
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existing long service leave laws which provide  
for long service leave in the traditional way. 

Ai Group has submitted that the idea of a 
national portable long service leave scheme,  
as proposed by the unions, is illogical and would 
be very harmful to industry. The idea needs to 
be decisively rejected by all political parties. 

Claims by the Coal Industry (Long Service 
Leave) Corporation 

On 26 November 2015, Ai Group made  
a detailed submission to the Australian 
Government arguing that the coverage of the 
coal mining industry portable long service leave 
scheme needs to be clarified and narrowed 
through new regulations, given major cost risks 
for employers which provide maintenance and 
other services to the coal industry. 

For the past few years, Ai Group has expressed 
major concerns to the Australian Government 
about the very costly impacts of amendments 
made since 1 January 2010 to the legislation 
which governs the operation of the coal mining 
industry portable long service leave scheme.  

The amendments changed the coverage of the 
scheme and have led to the Coal Mining 
Industry (Long Service Leave Funding) 
Corporation pursuing claims against a large 
number of employers in the manufacturing, 
mechanical contracting, electrical contracting 
and other industries for payment of the 2.7% 
payroll levy under the scheme. Related claims 
are also being pursued by the Mining and 
Energy Division of the Construction, Forestry, 
Mining and Energy Union (CFMEU).  

Based on the analysis in Ai Group’s submission, 
the overall potential cost impact of the legislative 
amendments on affected employers is $84 million 
per annum. Employers are also exposed to six 
years of back-pay at a cost of over $500 million. 
These estimates are increasing by the day. 

The regulations proposed by Ai Group would 
preserve coverage under the coal mining industry 
portable long service leave scheme for employees 
legitimately covered by the scheme, while 
protecting employers whose employees are not 
legitimately covered by the scheme such as those 
covered by the Manufacturing and Associated 
Industries and Occupations Award 2010. 

Members faced with claims by the Coal Mining 
Industry (Long Service Leave Funding) 
Corporation are urged to contact Ai Group or  
Ai Group Workplace Lawyers for advice. 

Do you require further advice? 

For further information or assistance, please 
contact the Ai Group Workplace Advice Line 
on 1300 55 66 77.  

Should you require any detailed advice on long 
service leave entitlements, including the coverage 
of existing portable long service leave schemes, 
the team of professional workplace relations 
advisers and lawyers at Ai Group and Ai Group 
Workplace Lawyers are available to assist you.  

 

Stephen Smith 
Head of National Workplace Relations Policy 
 

http://www.aigroup.com.au/
http://www.aigroupworkplacelawyers.com.au/
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