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WORKPLACE RELATIONS 
 

17 May 2016 NAT 009/16 

Important developments regarding the Building Code 2013 –  
new enterprise agreement content requirements 

 
What is the Building Code 2013? 
The Building Code 2013 encourages productive 
and lawful workplace relations on building sites. 
It sets out the Australian Government’s expected 
standards for building contractors and building 
industry participants involved in Australian 
Government funded construction projects. 

Who does the Building Code 2013 apply to? 
The Building Code 2013 applies to businesses 
that carry out work on Australian Government 
funded projects.  

The Code also applies to privately funded 
construction work that these businesses carry 
out as well as construction work carried out by 
related entities of these businesses.  

What are the new requirements and how 
should building industry contractors and 
building industry participants ensure 
compliance? 
Building industry contractors and building 
industry participants wishing to carry out work on 
Australian Government funded projects that are 
procured after 1 June 2016, must ensure that 

 
enterprise agreements “made” from  
18 May 2016 which apply to building work  
are compliant with the Building Code 2013.  

Under section 182 of the FW Act, an enterprise 
agreement is “made” when the majority of 
employees covered by the agreement cast  
a valid vote to approve the agreement. 

Before “making” any new enterprise agreement, 
building industry contractors and building 
industry participants will need to submit the 
agreement to FWBC and obtain a letter 
confirming that it complies with the  
Building Code 2013. 

The Australian Government’s previous  
approach of deeming all enterprise agreements 
made under the FW Act to be compliant with the  
Building Code 2013 has been discontinued.  

Do the requirements apply to 
subcontractors? 
Yes. In addition to ensuring their own 
compliance, building industry contractors  
must ensure all contracts with subcontractors 
specifically require the Building Code 2013 to  

SUMMARY 

The Australian Government has implemented new compliance measures for the Building Code 2013. 
Building industry contractors and building industry participants wishing to carry out work on new 
Australian Government funded projects must ensure that enterprise agreements made from  
18 May 2016 which apply to building work are compliant with the Code.  
The Australian Government’s previous approach of deeming all enterprise agreements made under  
the Fair Work Act 2009 (FW Act) to be compliant with the Building Code 2013 has been discontinued.  

The Government has transferred the role of assessing compliance of enterprise agreements with the 
Building Code 2013 to Fair Work Building and Construction (FWBC).  Before making any new enterprise 
agreement, building industry contractors and building industry participants will need to submit the 
agreement to FWBC and obtain a letter confirming that it complies with the Building Code 2013. 

The new requirements relate to Commonwealth Government projects procured from 1 June 2016.  
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be complied with, and must proactively ensure 
compliance with the Code by subcontractors.  

Who will assess compliance? 
The Australian Government has transferred  
the role of assessing compliance of enterprise 
agreements with the Building Code 2013 to 
FWBC.  This role was previously carried out  
by the Department of Employment. 

FWBC has prepared a Fact Sheet  on the  
new requirements. 

What are the consequences of  
non-compliance? 
Building industry contractors and building 
industry participants that make an enterprise 
agreement on or after 18 May 2016 which 
applies to building work and does not comply 
with the Building Code 2013, will be excluded 
from carrying out work on new Australian 
Government funded projects which are procured 
from 1 June 2016. 

What is the difference between the Building 
Code 2013 and the 2014 Building Code, and 
why is compliance with both Codes 
important? 
It is important for Members to understand the 
difference between the Building Code 2013 and 
the Building and Construction Industry (Fair and 
Lawful Building Sites) Code 2014 (2014 Building 
Code) and to understand the importance of 
compliance with both Codes.  

The Building Code 2013 was implemented by 
the former Labor Federal Government and it 
already has legal effect. The Coalition 
Government wishes to implement a more 
stringent Code – the 2014 Building Code – but 
at the present time the Code does not have 
legal effect. 

As advised in Member Advice Nat 007/14, in 
April 2014 the Australian Government released 
the 2014 Building Code and advised that this 
Code will have legal effect when the Building 
and Construction Industry (Improving 
Productivity) Bill 2013 (ABCC Bill) passes 
through Parliament and comes into operation.  

The Senate has twice rejected the ABCC Bill 
and another Government Bill relating to 
registered organisations. These two Bills are the 
basis for the double dissolution federal election 
which will be held on 2 July 2016. 

If the Coalition Government is re-elected in the 
double dissolution election, the two Bills will be 
voted upon at a joint sitting of both Houses of 
Parliament.  If the ABCC Bill is then passed, the 
2014 Building Code (which will be made under 
the legislation) will have legal effect shortly 
thereafter. 

Some recent media articles have quoted the 
Employment Minister Michaelia Cash as stating 
that the 2014 Building Code will not have any 
retrospective effect when it comes into force.   
It is important to understand the Government’s 
apparent interpretation of the term 
“retrospective”.  

Ai Group understands that the Government’s 
position is: 

• The 2014 Building Code will apply to relevant 
building work for which an expression of 
interest or request for tender is called on or 
after the date that the Code has legal effect; 
and  

• At that time, any employer (and their related 
entities) seeking to tender for such work, 
must ensure that their employees are not 
covered by an enterprise agreement that 
breaches the 2014 Building Code. 

Accordingly, Ai Group advises that it is very risky 
for any company that wishes to carry out work 
on future Australian Government funded projects 
to enter into an enterprise agreement that does 
not comply with the 2014 Building Code 
because the company could be excluded from 
work on such projects. 

Do you require further advice? 
For information or assistance, please contact the 
Ai Group Workplace Advice Line on  
1300 55 66 77. 

For more detailed assistance, please contact 
Vasuki Paul, National Manager – Construction, 
Utilities and Resources on email 
vpaul@aigroup.com.au or telephone  
02 9466 5533. 

 

Stephen Smith 
Head of National Workplace Relations Policy 
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