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WORKPLACE RELATIONS 
 

23 August 2016 NAT 018/16 

Casual employment and redundancy developments  

4 Yearly Review of Awards – Casual and 
Part-time Employment Case  

As explained in Member Advice Nat 024/15, for 
the past 20 months the FWC has been hearing 
a major case concerning award provisions for 
casual and part-time employees and union 
claims to impose major restrictions on casual 
employment. 

Ai Group has played the leading role in the case 
on behalf of Ai Group Members and employers 
generally. 

The unions’ claims in the case have been 
vigorously opposed by Ai Group with detailed 
evidence and submissions, including union 
claims for an absolute right for casuals to be 
converted to permanent employment after six 
months of regular work, and for a four hour 
minimum engagement period for casuals.  

The main hearings before a five-member Full 
Bench of the FWC took place over 20 hearing 
days. The final hearing in the main case 
occurred last Friday, on 19 August 2016.  

The decision of the Full Bench will be reserved 
after a further round of submissions are filed on 
an issue relating to casual service and 
redundancy entitlements (see next item on 
pages 2 and 3 of this advice). 

For the past 16 years many awards have 
contained a right for casuals to request 
conversion to permanent employment after 6 or 
12 months (depending upon the award) of 
regular employment, with employers having the 
right to refuse an employee’s request if 
reasonable in the circumstances.  

In the case, the unions have sought to remove 
an employer’s right of reasonable refusal despite 
the fact that the evidence shows, amongst other 
aspects, that:  

• Virtually no disputes have arisen over the 
existing award provisions. 

• When given the opportunity to convert, the 
vast majority of casuals have not wanted to. 
They have not wanted to lose the flexibility 
that casual employment offers and/or have 

SUMMARY 

This Member Advice provides important information and advice about the following issues: 

• The final hearings in the Fair Work Commission’s (FWC’s) 4 Yearly Review of Awards - 
Casual and Part-time Employment Case; and 

• The decision of a Majority of a Full Bench of the FWC in the AMWU v Donau Pty Ltd 
case regarding the issue of whether service as a casual is to be counted for the 
purposes of notice of termination and redundancy entitlements, in circumstances where 
a casual has converted to full-time employment. 

It is important that Members understand the facts about both of the above issues and are not 
misled by union literature and union media releases. 
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not wanted to give up the 25 per cent  
casual loading. 

• The unions’ casual conversion claims, if 
accepted by the Commission, would 
threaten the jobs of thousands of casual 
workers. There are over two million casual 
workers in Australia. 

Similar to their casual conversion claims, the 
unions’ claims for a four hour minimum 
engagement period would be harmful for 
industry, workers and the broader community. 
Many casuals cannot or do not want to work for 
four hours, e.g. school students who work in the 
fast food industry after school. Also, many 
people who need services in their homes, only 
need assistance for an hour or two, not for four 
hours at a time. A four hour minimum 
engagement period would be crippling for the 
aged care and community services industries 
which provide in-home services for the elderly 
and sick, and people with disabilities. The 
evidence in the case shows that businesses 
which currently provide in-home care would in 
many cases be unable to continue to provide 
these services. 

During the case, Ai Group has argued strongly 
that employers, employees and the broader 
community benefit from a flexible labour market. 
The ability for businesses to engage casuals 
when needed is essential to their 
competitiveness and their capacity to continue to 
employ people. Also, the flexibility that casual 
employment offers allows hundreds of 
thousands of people to participate in the 
workforce who would otherwise not be able to 
given their family or personal circumstances. 

For years the unions have been trying to 
convince everyone that there is a ‘casualisation’ 
problem in Australia, so that they can have 
major restrictions placed on casual employment. 
However, ABS statistics show that the level of 
casual employment in Australia is the same 
today as it was in 1998 – about 20 per cent of 
the workforce, with no sign of this level 
increasing.  Accordingly, there is no 
‘casualisation’ problem in Australia. 

Ai Group has urged the Commission to 
completely reject the unions’ claims.  

The Full Bench is likely to hand down its 
decision later this year. 

Advice on the implications of the FWC’s 
AMWU v Donau Pty Ltd decision 

On 15 August 2016, a Majority of a Full Bench of 
the FWC handed down a problematic decision in 
AMWU v Donau Pty Ltd [2016] FWCFB 3075.  
Ai Group represented Donau Pty Ltd in the initial 
proceedings before Commissioner Riordan and 
in the appeal before a Full Bench of the 
Commission. 

The case concerned whether or not service as a 
casual employee counts for the purposes of 
determining redundancy pay entitlements in 
circumstances where the casual has converted 
to permanent employment. For example, if an 
employee had five years of employment as a 
casual and then converted to full-time 
employment for one year, the issue in contention 
was whether redundancy entitlements are based 
on one year of service (as argued by Ai Group 
on behalf of Donau Pty Ltd) or six years of 
service (as argued by the Australian 
Manufacturing Workers Union).  

The employees were covered under an 
enterprise agreement which included 
redundancy entitlements, so the provisions of 
the agreement were relevant as well as the 
provisions of the Fair Work Act 2009 (FW Act). 

In the initial proceedings, Commissioner Riordan 
decided that service as a casual is not counted 
for the purposes of calculating redundancy pay 
because to do so would be inconsistent with the 
approach taken by the Australian Industrial 
Relations Commission in several relevant 
decisions relating to the Workplace Relations 
Act 1996 and would amount to ‘double dipping’ 
as the employees had received compensation 
for the absence of redundancy entitlements in 
the form of the 25 per cent casual loading.   

In the appeal decision, two of the three 
members of the Full Bench (Senior Deputy 
President Drake and Deputy President 
Lawrence) decided to overturn Commissioner 
Riordan’s decision, even though they conceded 
in their decision that their interpretation may 
result in an unfair and unjust outcome. 
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Commissioner Cambridge in a strong dissenting 
decision supported Commissioner Riordan’s 
original decision and highlighted the unfairness 
and impracticability of the Majority’s 
interpretation. 

It can be seen that in the proceedings, two 
members of the Commission adopted one 
interpretation of the FW Act (i.e. Riordan C and 
Cambridge C), and two other members adopted 
the opposite interpretation (i.e. Drake SDP and 
Lawrence DP).  

It is important to note that the decision of the 
Commission in the AMWU v Donau Pty Ltd case 
was made under the jurisdiction provided by the 
dispute settling clause in Donau Pty Ltd’s 
enterprise agreement and is not binding on any 
other employer.  

It is also important to note that on 19 August 
2016, on the final day of hearings in the 4 Yearly 
Review – Casual and Part-time Employment 
Case, a 5-member Full Bench of the FWC called 
for further submissions from any interested party 
on the issue of whether casual service is 
counted for the purposes of redundancy and 
notice of termination where an employee has 
converted from casual to permanent 
employment. The Full Bench took this step 
because in the Casual and Part-time 
Employment Case, the unions are seeking an 
award clause which would expressly provide 
that service as a casual must be counted for the 
purposes of notice of termination and 
redundancy if an employee has been converted 
to permanent employment. Therefore, the same 
issue that was dealt with by the FWC in the 
AMWU v Donau Pty Ltd case is squarely before 
the Commission in the Casual and Part-time 
Employment Case.  

The directions given by the 5-member Full 
Bench on 19 August 2016 (as recorded on 
transcript), in effect, are: 

• That Ai Group and parties who are 
supporting the view that service as a casual 
does not count for the purposes of 
redundancy and notice of termination are to 
file submissions within 2 weeks (i.e. by close 
of business on Friday 2 September); and 

• That opposing parties are to file submissions 
within a further two week period (i.e. by 
close of business on Friday 16 September). 

At this stage it appears that the Full Bench will 
rely on the written submissions that are filed in 
accordance with the above directions, as it has 
not indicated that any further hearings will be 
scheduled. 

Do you require further advice? 

For information or assistance, please contact the 
Ai Group Workplace Advice Line on  
1300 55 66 77. 

Should you require any detailed advice on 
casual employment contracts, enterprise 
agreements, redundancy, FWC appeals, or any 
other workplace relations issues, Ai Group and 
Ai Group Workplace Lawyers’ team of 
professional workplace relations advisers and 
lawyers are available to assist you.  

 

Stephen Smith 
Head of National Workplace Relations Policy 
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