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WORKPLACE RELATIONS 
 

11 July 2017  NAT 012/17 

FWC Full Bench Decision in the Casual and  

Part-time Employment Case  

 
For the past two years, a major Casual and Part-
time Employment Case has been continuing in 
the Fair Work Commission (FWC) as part of the 
FWC’s 4 Yearly Review of Modern Awards.  
The key union claims and Ai Group’s strong 
opposition to them were explained in Member 
Advice NAT 024/15.  

Ai Group played a leading role in the case on 
behalf of Members. 

In the case, the unions pursued various 
“common claims” across all or most awards 
 as well as various award-specific claims. 

On 5 July, a five-Member Full Bench of the FWC 
handed down its decision in the case.  

Most of the unions’ common claims have been 
rejected. The FWC’s decision will reduce 
flexibility for some employers in some industries 
and this is a concern given the tough operating 
environment that many businesses are 
experiencing. However, importantly, the unions’ 
main common claims have been rejected. 

Contrary to union assertions about an 
increased “casualisation” of the workforce,  
the level of casual employment in Australia  
has been stable since 1998, at about 20%  
of the workforce. There are over 2 million 
casual employees in Australia. 

Casual conversion clauses in awards 

In the case, the unions were seeking an 
absolute right for casuals to be converted to 
permanent employment after six months of 
regular work, in nearly all awards.  

Under the Australian Council of Trade Union’s 
(ACTU’s) proposed clause, casual employees 
would have had an absolute right to convert to 
permanent employment, should they wish to 
convert. The Australian Manufacturing Workers’ 
Union (AMWU) pursued a more extreme claim 
than the ACTU. The AMWU argued that casual 
employees under the Manufacturing and 
Associated Industries and Occupations Award 
2010 and various other awards should be 
automatically deemed to be permanent 
employees after six months of regular service. 

SUMMARY 

On 5 July, a five-Member Full Bench of the Fair Work Commission (FWC) handed down its decision  
in a major Casual and Part-time Employment Case which has been heard over the past two years.  

Ai Group played the leading role in the case on behalf of employers. We strongly opposed the unions’ 
claims for awards to be varied to significantly restrict the ability of employers to engage casuals.  

Most of the unions’ common claims, which would have wreaked havoc on Australia’s labour market, 
have been rejected. 

No awards have yet been varied to reflect any of the elements of the FWC’s decision. Members will  
be advised of the variations to each relevant award once the terms of the award variations have been 
settled by the FWC. 

http://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2015/NAT_024_15_Casual_Case_dec2015_final.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/2017fwcfb3541.pdf
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The ACTU and AMWU claims have been 
rejected by the FWC. 

Casual conversion provisions are common in 
awards and the FWC has decided to extend 
these provisions across most awards. Under the 
proposed model clause for awards that do not 
currently contain a casual conversion clause, 
employees will be able to remain casual 
indefinitely should they wish to do so. Casual 
employees who work regular hours will have the 
right to apply for permanent employment after 
12 months of regular service, but employers will 
have the right to refuse such requests if refusal 
is reasonable in the circumstances. 

The FWC has published a model clause for 
inclusion in awards that do not currently contain 
a casual conversion clause. Parties have been 
invited by the FWC to make submissions on the 
model clause by 2 August 2017. 

Minimum engagement periods  

In the case, the unions sought a standard four 
hour minimum engagement period for casual 
and part-time employees (except where a 
specific award currently has an even longer 
minimum engagement period). 

The unions’ claim would have harmed many 
businesses and casual employees. Many 
casuals cannot or do not want to work for four 
hours, e.g. school students who work in the fast 
food industry after school.  

Fortunately, the unions’ claim for a standard 
minimum engagement period of four hours has 
been rejected by the FWC.  

The Commission has proposed a two hour 
minimum engagement period for casuals under 
awards which do not currently contain any 
minimum period. 

Other common claims of the unions rejected 

The FWC has rejected a number of other 
common claims made by the unions, including 
their claim for a prohibition on businesses 
employing any additional casual or part-time 
employees until existing employees are offered 
more hours.  

Award-specific variations 

In addition to the common claims which the 
unions pursued across most awards, they 
pursued various award specific claims. Ai Group 
also sought some award-specific amendments. 

The FWC has decided to make a number of 
award-specific variations to the casual and  
part-time provisions in particular awards, as 
summarised below: 

1. Hospitality Industry (General) Award 
2010 and the Registered and Licensed 
Clubs Award 2010 

a. The FWC has decided that the part-time 
provisions in these two awards are 
unduly inflexible and will be replaced with 
more flexible provisions. 

b. Overtime provisions for casuals will be 
introduced into these awards. 

2. Restaurant Industry Award 2010  

a. The FWC has invited parties to make 
submissions in support of similar part-time 
provisions being included in this award, to 
those that will be included in the Hospitality 
Award and the Clubs Award. 

b. Overtime provisions for casuals will be 
introduced into this award. 

3. General Retail Industry Award 2010, Fast 
Food Industry Award 2010, and Hair and 
Beauty Industry Award 2010  

Overtime provisions for casuals will be 
introduced into these three awards. 

4. Horticulture Award 2010 

The FWC has decided that overtime 
provisions for casuals will be introduced into 
this award, but the Commission has called 
for further submissions, and potentially 
further evidence, on how the provisions 
should operate given the nature of the 
horticulture industry. 

5. Wine Industry Award 2010 

In this award, the existing four hour minimum 
engagement period for casuals will be 
reduced to two hours in circumstances where 
a weather event not expected at the start of a 
pruning or harvesting shift prevents the 
completion of four hours’ work. 

6. Road Transport (Long Distance 
Operations) Award 2010 

The FWC has accepted Ai Group’s 
arguments that part-time employment 
provisions should be included in this award.  
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The Commission has directed interested 
parties to confer about an appropriate part-
time clause for the award. 

7. Building and Construction General  
On-site Award 2010 

Given uncertainty regarding the method of 
calculating casual rates under this award, 
the FWC has determined the method of 
calculation that will apply. 

8. Rail Industry Award 2010 

This award will be varied to clarify the 
interaction between the casual loading and 
various penalty rates. 

Next steps 

The FWC has invited parties, including  
Ai Group, to make further submissions in 
relation to the implementation of the various 
aspects of its decision. For most aspects of  
the decision, the deadline for submissions is  
2 August 2017. 

Member input is very welcome and can be 
forwarded to Brent Ferguson, National Manager 
– Workplace Relations Advocacy and Policy of 
Ai Group on brent.ferguson@aigroup.com.au. 

Do you require further advice? 

For information or assistance, please contact  
the Ai Group Workplace Advice Line on  
1300 55 66 77. 

Should you require any detailed advice in 
relation to casual or part-time employment 
arrangements in your business, Ai Group  
and Ai Group Workplace Lawyers’ team of 
professional workplace relations advisers  
and lawyers are available to assist you.  

 

Stephen Smith 

Head of National Workplace Relations Policy 

mailto:brent.ferguson@aigroup.com.au
https://www.aigroup.com.au/
http://www.aigroupworkplacelawyers.com.au/

