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WORKPLACE RELATIONS 
 

04 September 2017 NAT 019/17 

 Building Code 2016 – Key transitional arrangements  

ended on 31 August 2017 – Member briefings 

In  Member Advice NAT 024/2016 and  
NAT 003/17, Members were advised of the 
enactment of the ABCC Act, the making of  
the Building Code 2016, and the transitional 
arrangements that applied. 

Key transitional arrangements expired on  
31 August 2017,  

What arrangements now apply?  

From 1 September 2017, a business can only 
express interest in, tender for, or be awarded 
Commonwealth funded building work if all 
enterprise agreements made by the employer 
and its related entities on or after 25 April 2014 
(that apply to building work) comply with the 
Building Code 2016. 

Enterprise Agreements made prior to 25 April 
2014, which have not been varied, do not need 
to comply with the Building Code 2016. 

Also, an enterprise agreement made before  
2 December 2016 which only applies in respect  
of building work relating to a tender lodged by the 
building industry contractor or building industry 
participant before 2 December 2016 does not 
need to comply with the Building Code 2016. 

Work tendered for a project prior to 2 December 
2016 will most likely require compliance with the 
Building Code 2016 if: 

• The tender was changed or re-priced after  
2 December 2016; or 

• There is a new tender for a new package 
 of work on the project. 

How must compliance be demonstrated? 

To tender for Commonwealth funded building 
work from 1 September 2017, building 
contractors and building industry participants 
that have enterprise agreements covering 
building work must demonstrate that their 
relevant industrial instruments are compliant 
with the Building Code 2016.  

Building contractors and building industry 
participants will need a Letter of Compliance 
from the Australian Building and Construction  

Commission (ABCC) for each of their 
enterprise agreements made on or after  
25 April 2014. 

SUMMARY 

Key transitional arrangements applying to the Code for the Tendering and Performance of Building 
Work 2016 (Building Code 2016) came to an end on the 31 August 2017. 

The Building Code 2016 contains detailed requirements regarding enterprise agreement content, 
site practices and other issues.  

Head contractors and sub-contractors that wish to carry out work on Commonwealth funded 
construction projects need to ensure compliance with the Building Code 2016 on Commonwealth 
funded building work, State Government funded building work and private funded building work.  

Ai Group has scheduled Member briefings to discuss the latest developments. 

http://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2016/NAT_024_16_ABCC_Bill_and_Bulding_Code_dec2016_FINAL.pdf
http://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2017/NAT_003_17_ABCC_Bill_and_Bulding_Code_Jan2017_FINAL.pdf
http://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2017/NAT_003_17_ABCC_Bill_and_Bulding_Code_Jan2017_FINAL.pdf
https://www.legislation.gov.au/Details/C2017C00272
https://www.legislation.gov.au/Details/F2017C00668
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A self-declaration is only acceptable  
for awards that apply and for enterprise 
agreements made prior to 25 April 2014.   

In addition to providing Letters of Compliance, 
the ABCC can provide advice on whether an 
employer’s existing or proposed agreements 
meet the requirements of the Building Code 
2016.   

Information on the process to follow to obtain 
either a Letter of Compliance or advice can be 
found on the ABCC website. 

There is a 2-step process for having enterprise 
agreements assessed by the ABCC. This 
involves the employer first self-assessing the 
agreement against the ABCC guidelines.  
Once this has been completed, the employer 
can lodge the agreement with ABCC.    

Ai Group can assist Members with the 
assessment process, including seeking  
fast tracking for urgent matters.   

Essential services exemptions 

Section 6A of the Building Code 2016  
enables essential services providers and  
their contractors to apply for an exemption  
from the Code. 

The ABCC may grant the exemption if  
satisfied that the building work performed by  
the applicant involves the provision of certain 
essential services, and that granting the 
exemption would be appropriate having regard 
to the objective in paragraph 5(a) of the Code.   

The exemption can apply for a specified period 
or a specified project. It is not a general 
exemption and is not guaranteed. 

The Code was amended on 17 August 2017  
to provide for a new exemption mechanism in 
section 6B for “essential services infrastructure”. 
"Essential services infrastructure" is defined as 
systems or networks to which consumers can 
connect for the supply of electricity, natural  
gas, water, waste water, or telecommunications, 
and that:  

1. Are important for the life, the personal 
safety or health, or the welfare, of the 
population or a significant part of it; or 

2. Make a significant contribution to the 
Australian economy or an important  
part of it. 

An application can be made for an exemption 
from the Code under section 6B to the ABCC, 
and the exemption must be granted if:  

1. The principal business of the building 
contractor or building industry participant 
involves performing work for the provision 
of essential services related to the supply 
of electricity, natural gas, water, waste 
water, or telecommunications; and 

2. The principal building work of the building 
contractor or building industry participant 
involves performing work for the provision 
of essential services. 

This exemption can apply for a specified period 
or until it is revoked. 

Ai Group can provide extensive assistance 

Ai Group’s team of professional workplace 
relations advisers are available to assist 
Members with all Code-compliance 
requirements including: 

• Providing strategic advice; 

• Providing advice on clauses in existing 
enterprise agreements that are likely to 
breach the Building Code 2016; 

• Arranging for existing and proposed 
enterprise agreements to be assessed  
by the ABCC; 

• Liaising with the ABCC on a Member’s behalf; 

• Preparing and lodging the relevant forms 
and other paperwork for enterprise 
agreements to be approved by the Fair  
Work Commission (FWC), and seeking  
fast tracking for urgent matters; 

• Preparing and lodging the relevant forms 
and other paperwork for enterprise 
agreement variations and terminations  
with the FWC, and seeking fast tracking  
for urgent matters; 

• Drafting new enterprise agreements or 
clauses for agreements, including 
greenfields agreements; 

• Providing advice on the requirements of the 
Fair Work Act 2009 relating to the approval, 
variation or termination of an enterprise 
agreement; 

• Negotiating with unions on a Member’s 
behalf.  

http://www.abcc.gov.au/building-code/eligibility-tender/preliminary-review
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Ai Group Member briefings 

Ai Group has scheduled Member briefings in 
Sydney, Melbourne, Brisbane and Adelaide as 
follows to discuss the latest developments: 

27 September 2017, 9.30am to 10.30am (AEST) 

11 October 2017, 9.00am to 10.30am (AEST) 

25 October 2017, 9.30am to 10.30am (AEST) 

Obtain further details and Register here 

Do you require further advice? 

For information or assistance, please contact  
the Ai Group Workplace Advice Line on  
1300 55 66 77. 

Should you require any detailed advice  
on the ABCC Act, the Building Code, 
enterprise agreements, union issues or  
any other workplace relations matters, 
Ai Group’s team of professional workplace 
relations advisers is available to assist you. 

Members can also contact  
Vasuki Paul, National Manager – 
Construction, Utilities and Resources on  
vasuki.paul@aigroup.com.au or  
02 9466 5533, to arrange assistance. 

 
Stephen Smith 
Head of National Workplace Relations Policy 

https://www.aigroup.com.au/policy-and-research/industrynewsletter/industry-extras/building-code-2016-briefings/
mailto:vasuki.paul@aigroup.com.au
mailto:vasuki.paul@aigroup.com.au

