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CHECK AGAINST DELIVERY 

 

This is a perfect time to talk about an issue that has been largely off-the-boil in the public debate for 
several years.  

The issue of workplace relations is now firmly back on the agenda and that is very welcome. 

It is back because many in industry are at a crisis point and it goes to the heart of industry’s biggest 
immediate concerns. 

If you talk to a CEO today and ask them what are the top two issues for their business they will invariably 
say “costs and productivity”. 

We are a high cost economy and, while nobody wants us to be a low wage one, we need to start cutting 
our costs now if we are to grow, innovate, create jobs and develop the skills of the future. 

In addition, if we want Australia to remain a high-wage, high-standard of living country, we need to find 
ways to lift productivity. Cutting costs will only get us so far. 

That is why this focus on workplace relations is important and essential.  An agile and properly 
functioning workplace relations system goes to the heart of the cost and productivity issues. 

We have now reached something of a turning point in the increasingly important workplace relations 
debate in Australia. 

Discussion of workplace relations reform in past years has been akin to “don’t mention the war”.  Some 
politicians would quickly and sometimes nervously change the subject whenever workplace reform was 
raised.  That is now changing. 

Three weeks ago, Employment Minister Eric Abetz gave a confronting speech to the Sydney Institute 
where he spoke of his disappointment at, quote, “weak-kneed employers caving in to unreasonable 
union demands” and who then sought changes to the workplace relations system. The Minister was also 
critical of union bosses who, quote, “continue to push the envelope in making unsustainable demands, 
even when they know that it will ultimately end in their own members losing their jobs.”  

That same week, the Federal Government rejected SPC’s request for financial assistance. Amongst the 
issues referred to by the Prime Minister when announcing the Government’s decision were what he 
described as the “generous” terms of the company’s enterprise agreement. 

Last week Toyota announced the closure of its Australian manufacturing operations in 2017. Since the 
announcement there has been a great deal of public debate about what role the terms of the company’s 
enterprise agreement and the Australian Manufacturing Workers Union’s (AMWU’s) opposition to the 
company’s proposed changes to the agreement, played in the decision. 

The same day as the Toyota announcement, the Government announced a Royal Commission into 
Union Governance and Corruption.  
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Today I want to draw some important links between these developments in arguing that employers, 
employees and representative bodies need to pull together to address productivity and competitiveness 
challenges.  This is not a call for some sort of formal compact or “accord”.  Those days have long gone.  
We do not have centralised wage fixing and we have thankfully moved on from the notion that a handful 
of people sitting in a room can set prices and incomes for the nation.  But there needs to be a real 
understanding between employers and employees, unions and business groups about the long term 
national economic implications of decisions at workplaces around wages and productivity and conditions 
and competitiveness.  We don’t need an accord to do that but we need an understanding that we work in 
a high cost economy and that our competitive advantages are eroding by the day.   
 
There is an important role for the Federal Government in creating the right framework. The Government, 
with the support of Parliament, needs to act quickly to remove the obvious barriers to productivity and 
flexibility in the Fair Work Act.  

Before turning to workplace relations it is worth reflecting on some of the broader challenges which 
Australia is currently facing.  

 

Challenges facing Australian businesses and their employees 

 

The economy is currently in a period of deep restructuring.   

The period of parity with the US dollar now appears behind us. However, the years both before and after 
the GFC when the dollar was very high drained the revenues and margins of many businesses - 
particularly those in trade exposed industries outside of the mining sector.  Even with the dollar at more 
like $US0.90, many businesses find it very tough to compete either in export markets or against imports 
in the domestic market.  

This is leaving the economy looking very vulnerable to the likely continued decline in resource 
commodity prices and the wind-down of the phenomenal mining investment boom of the past decade.  

 How are we going to make up for the decline in our incomes from the fall in commodity prices?, 
and;  

 What will drive the economy post the mining investment boom? 

If we add into the mix the very significant increases in energy costs over the past decade and a half and 
the rise in our relative unit labour costs, it is not surprising that the common theme in our discussions 
with businesses around the country is our “high cost base”. 

To put a human face to the pressures for restructuring, last week I spoke with a small business owner 
who is shutting down his third-generation family business. The reasons were all-too-common: 

 Rising input costs, in particular sand and energy that he is unable to pass on to its customers; 

 The decline of heavy manufacturing and the slow-down in the mining sector has cost him around 
two thirds of his business over the last two years; 

 The high dollar combined with overseas competition has seen his export market disappear, 
particularly in India where they had a good business. 

 Yet at the same time as these pressures are bearing down, the Reserve Bank and others keep 
reminding us of our need to develop a “balanced” growth path that shelters us from our greater exposure 
to commodity exports and demand conditions in emerging economies like China.   

There should be no doubt that, in the middle of these very profound challenges, we also have 
tremendous opportunities.  As we navigate our way on to a more balanced growth path, we should have 
very firmly in mind the rapid growth of income and opportunities that has already occurred, and is 
continuing to occur, in the regions to our north and north-west.  The opportunities for our services 
industries and for our manufacturers from the burgeoning middle classes in these countries are mouth-
watering.  
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The pressing need to improve productivity and reduce costs 

However, we will not be able to meet our challenges or take advantage of these opportunities unless we 
can cut costs and forge a substantial lift in our productivity levels. 

While cutting out costs is a strategy that can have immediate and often very tangible results, there are 
limits to cost cutting – particularly if we want Australia to remain a high-wage, high-standard of living 
country.  Cutting costs will only get you so far: the big gains are in lifting productivity. 

Too often “productivity improvement” is taken as code for workplace relations reform as if this is the only 
area affecting productivity.   

Of course this is much too simplistic and efforts to raise productivity are multi-dimensional. They require 
changes across a wide range of areas including: 

 In ensuring that our innovation systems work to help businesses deliver commercial outcomes; 

 Among our managers, to lift their creativity and their ability to draw on and develop the potential 
of their workforces; 

 In upgrading our transport and communications infrastructure; 

 In improving our training and education systems to lift the skills levels - both of new workforce 
entrants and of the existing workforce; and 

 In our taxation arrangements.  

Although workplace relations is not the full story, there should be no doubt that it is a major ingredient. It 
is important in its own right and an important enabler of many of the other sources of productivity gains.   

For instance, business-level innovation requires the co-operation and re-allocation of employees and, 
often, changes to work practices and unless workplace relations arrangements are sufficiently flexible, 
they can, and often do, act as a clear barrier. 

Operating against the imperative for Australian companies to become more cost competitive, is the 
Government’s Paid Parental Leave (PPL) Scheme.  The idea that 3,000 companies will be required to 
fund a scheme for the whole community is unfair.  

It would undoubtedly have adverse flow-on effects across the whole economy through higher prices and 
reduced investment.  One company told me that the scheme would take over $150 million dollars off 
their bottom line. 

The existing PPL Scheme which provides 18 weeks’ pay at the level of the National Minimum Wage was 
introduced with the support of Ai Group and is working well.  On top of the existing 18 week scheme, 
many larger businesses provide their own additional PPL scheme to eligible employees.  This is 
competitive as it should be. 

The existing scheme is affordable while the proposed new scheme is not and we are urging the 
Government to drop the plan or at the very least modify it significantly. 

 

Productivity bargaining and the content of agreements 

Enterprise bargaining has a role to play in assisting businesses to improve productivity: 

 

 Firstly, through encouraging parties to negotiate measures to improve productivity; and  

 Secondly, through ensuring that the enterprise bargaining system does not impose barriers to 
productivity improvement. 

In the first area, the Coalition Government has a yet to be implemented policy requiring parties to satisfy 
the Fair Work Commission (FWC) that they have discussed productivity improvements during the 
bargaining process in order to take protected industrial action or have an agreement approved. This 
policy is very welcome and it should be implemented as soon as possible.  

However, unfortunately, the Government’s policy in the second area is not adequate. The enterprise 
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bargaining system in the Fair Work Act imposes some major barriers to productivity and these barriers 
need to be redressed without delay. At the top of the list of necessary changes is to address the current 
excessive breadth of permitted bargaining claims. 

In the initial days of enterprise bargaining in the early to mid-1990s, the bargaining system delivered 
substantial productivity improvements. In these early years there was widespread recognition amongst 
employers, employees and unions that enterprise bargaining involved coming to an agreement on wage 
increases and on measures to increase productivity and flexibility. 

However, by the late 1990s many unions had decided that they had had enough of productivity 
bargaining and the catch cry of “no trade-offs” became their bargaining mantra. Worse still, pattern 
bargaining was vigorously pursued by the unions in the construction and manufacturing sectors. Pattern 
bargaining is aimed at stifling the opportunity for individual employers and their employees to agree on 
arrangements which suit their needs.  

The unions succeeded in entrenching pattern bargaining in the construction industry, but they failed in 
the manufacturing industry after 3-4 years of industry-wide battles between manufacturers (led by Ai 
Group) and the manufacturing unions.    

By the early 2000s many employers with unionised workforces had come to the view that bargaining was 
disruptive and potentially damaging for businesses, and the best approach was to complete agreement 
negotiations as quickly as possible by rolling over the terms of the previous agreement, paying fair wage 
increases, and conceding as few of the demands on the unions’ latest log of claims as possible.  

A widespread view expressed by employers during the 2000s was that the implementation of new work 
methods and new technology were best dealt with outside of the enterprise bargaining process, as part 
of the normal process of managing the business. There is a lot of merit in this view but the fact is with 
each bargaining round many employers have been coerced by unions to accept provisions in their 
agreements which impose significant barriers to productivity improvement and high cost structures.  

It is now 2014 and the reality is that in unionised enterprises many employers have enterprise 
agreements with provisions which were negotiated in more prosperous times and which now leave them 
in an uncompetitive position.   

As I mentioned earlier, Minister Abetz in his speech in late January was very critical of employers who 
had, quote, “caved-in” to union demands rather than just saying “No”. Often employers do say “No” but 
sometimes commercial decisions have to made when damaging industrial action is taken or threatened.   

A Minister can make these observations for legitimate political purposes.  However, you hear similar 
critical sentiments from time to time from armchair commentators who have no idea of the circumstances 
or consequences for the business. 

Industrial action can be extremely damaging, indeed crippling to a business, its customers and its 
suppliers.  For example, in the early 2000s two industrial disputes stopped the car industry at a cost of 
$300 million, as calculated by the Productivity Commission at the time. Ai Group led the negotiations 
with the unions for both of the companies at the centre of these disputes and neither conceded the key 
union claims. However, many employers would be crippled by losses of that magnitude. Chief 
executives, company directors and senior managers are appointed to make decisions in the interests of 
shareholders and companies. In some circumstances just saying No to all union claims is not a sound 
commercial decision. 

Regardless of what the Government’s view is of the concessions that some employers have made 
during bargaining, the fact remains that there is a problem that needs to be solved and there is a critical 
role for the Government in creating the right framework for the problem to be solved. 

There are a number of key changes that need to be made to the Fair Work Act regarding enterprise 
agreement content: 

1) Permitted matters and unlawful terms: 

Under the Fair Work Act, the unions and employees were given the right to take industrial action 
over a much wider set of issues than previously. For example, up to 2009, enterprise agreements 
were not permitted to contain provisions which imposed restrictions on independent contractors 
or labour hire. These prohibitions need to be reinstated within the list of “unlawful terms” in the 
Act. 
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The “permitted matters” for bargaining under s.172 of the Act need to be more tightly defined and 
the “unlawful terms” in s.194 need to be extended. Any matter which is not a “permitted matter” 
should be an “unlawful term” and unable to be included in an agreement.  

This will ensure that bargaining is focussed on matters which genuinely pertain to the 
employment relationship, rather than on matters which seriously impede the ability of employers 
to manage their businesses in a productive manner.  

2) Variation of agreements 

The decision of Justice Bromberg in Marmara v Toyota Motor Corporation Australia Limited 
[2013] FCA 1351 reflects an approach which is not in anyone’s interests. Toyota was obviously 
facing some major challenges in Australia and they went to their employees with a series of 
proposed changes to their enterprise agreement which employees were asked to freely decide 
whether they supported or opposed. The AMWU somehow succeeded in convincing Justice 
Bromberg that the company had no right to even ask employees the question of whether they 
supported the changes as this would be inconsistent with the terms of a “No Extra Claims” clause 
in the enterprise agreement. 

Regardless of the outcome of Toyota’s appeal to the Full Federal Court, the Fair Work Act should 
be amended to put beyond any doubt the right of an employer to propose a variation to its 
enterprise agreement. Circumstances sometimes change requiring variations to industrial 
instruments. As long as there is no coercion or pressure, what is wrong with an employer asking 
its employees whether they would support particular changes to an agreement? The changes of 
course would need to be voted upon and then submitted to the FWC for approval. 

3) Termination of enterprise agreements after the nominal expiry date 

A further important issue which needs to be addressed is the very high bar which the Fair Work 
Act and decisions of the FWC have placed on applications to terminate an enterprise agreement 
after its nominal expiry date.  

Many employers are saddled with unproductive enterprise agreements made in far less 
challenging times. Agreements continue on indefinitely after their nominal expiry date until 
replaced or terminated. Typically towards the end of the nominal term the relevant employer and 
employees seek to agree upon a replacement enterprise agreement. However, if agreement is 
not able to be reached on a replacement agreement, the employer needs to be able to apply to 
the FWC to have the expired agreement terminated, and to have genuine prospects of its 
application being accepted. 

The reality is that over the years very few applications by employers to terminate agreements 
have succeeded without the consent of the relevant union/s and employees. 

Sections 225 and 226 of the Fair Work Act, give the FWC very broad discretion when deciding 
whether to terminate an agreement after the nominal expiry date. 

Section 226 of the Fair Work Act should be amended to add some additional criteria which the 
Commission should be required to consider when determining an application to terminate an 
agreement after the nominal expiry date, including: 

o whether the agreement is having a substantial negative impact on the productivity or 
competitiveness of an employer covered by the agreement; and 

o whether the agreement is having an adverse effect on the survival or revival of an employer 
covered by the agreement. 

Union attitudes and claims  

Given the announcements by Ford, GM Holden and Toyota of the closure of their Australian 
manufacturing operations, automotive component manufacturers are facing a potential crisis if they 
cannot quickly restructure and develop new products and markets. Many of the companies are highly 
unionised and therefore the support of the unions will be important. 

The early signs are not encouraging. Over the past few weeks the feedback to Ai Group from our 
member companies is that during bargaining the unions have ramped up their claims for:   
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 Restrictive no extra claims clauses like the one in the Toyota agreement which the unions are 
hoping will block employers from proposing changes to their agreements; and 

 Excessively generous redundancy entitlements of up to four weeks’ pay per year of service with 
no ceiling on payments. 

I have spoken about how inappropriate it is to stop employers putting necessary changes to an 
enterprise agreement to its employees. The unions’ attempts to impose restrictive no extra claims 
clauses on employers at this time is short-sighted when many companies need to urgently restructure, 
and require enterprise agreements which do not impose undue barriers to this restructuring. 

The pursuit by unions of excessively generous redundancy entitlements is also very short-sighted. 
Hopefully many automotive component companies will survive and we are working with them to ensure 
this.  The reality is though that many will have to downsize, and will need to do so at a manageable cost. 

Take the example of an automotive component company with 500 employees which manages to retool, 
develop new products and find new markets in Australia and overseas. The company may be able to 
survive, say, with 200 employees. However, if the cost of making 300 people redundant because of 
excessively generous redundancy entitlements means that the company cannot continue on, then 
everyone loses.  

These risks are very real given the existing generous redundancy agreements in the automotive 
component sector. Union claims for even more generous entitlements would be very damaging for 
employers, employees and the community. 

There is also the very real risk of a huge budget blowout due to the potential insolvency of many 
automotive component manufacturers with very generous redundancy schemes, unless the Fair 
Entitlements Guarantee Act 2012 (FEG) is amended to reduce the generosity of the scheme or FEG 
funding is increased very substantially. 

The FEG provides assistance to people owed outstanding employee entitlements following the 
insolvency or bankruptcy of employers. The FEG replaced the General Employee Entitlements and 
Redundancy Scheme (GEERS) from December 2012. 

When the FEG was implemented by the Labor Government in 2012, the level of redundancy protection 
increased from a maximum of 16 weeks under GEERS to four weeks per year of service with no cap 
(other than a generous salary cap). At the time, Ai Group expressed great concern about the risks 
associated with implementing such a generous level of redundancy entitlement protection. We argued 
that the change would lead to union claims for increased redundancy entitlements in enterprise 
agreements and a reduced ability for companies to restructure to remain competitive.  

We also argued that the collapse of even one large company could lead to a major funding shortfall. 

The 2013-14 Budget Papers contain an estimated expenditure on the FEG, of $192 million for the year. 
This allocation of $192 million is to cover entitlements across all industries. 

The financial risk can be seen from the following hypothetical but realistic example: 

5,000 automotive component employees earn an average of $75,000 per year. Their 
employers become insolvent and are unable to pay entitlements. The companies have 
redundancy provisions in their enterprise agreements which provide entitlements of four 
weeks per year of service. The average service of each employee is 12 years. 

FEG liability for the total redundancy entitlements of these employees would be: 

5,000 employees x ($75,000 / 52) x 4 weeks x 12 years = over $346 million   

Pattern bargaining 

Industry-wide pattern agreements negotiated between construction unions and some State-based 
employer groups are having a major negative impact on the community. With each bargaining round a 
raft of costly and unproductive provisions are included in these pattern agreements which drives up the 
cost of vital community infrastructure projects.  

Industry-wide pattern agreements are implemented through unions coercing employers to adopt the 
pattern as an enterprise agreement.  
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Ai Group does not negotiate industry-wide pattern agreements as they are damaging and inappropriate. 

Industry-wide pattern agreements need to be outlawed.1 While the Fair Work Act contains important 
provisions outlawing industrial action in pursuit of pattern bargaining, the time has come to outlaw 
industry-wide pattern bargaining completely. 

The outlawing of industry-wide pattern bargaining is consistent with the recommendations of the Cole 
Royal Commission into the Building and Construction Industry. In his Final Report,2 Commissioner Cole 
identified the following reasons for his rejection of the contentions of those who argue that pattern 
bargaining is justified: 

 Pattern bargaining is, by its nature, imposed in a compulsory manner without the involvement of 
the employer or employees in the employment relationship; 

 It denies employers the capacity for flexibility, innovation and competitiveness in respect of a 
major aspect of project cost; 

 It denies employees the capacity to reach agreement with their employer regarding their own 
employment conditions – including leave arrangements, participation in bonus schemes, flexible 
working hours and other mutually acceptable arrangements; 

 It assumes that all businesses and their employees operate in the same fashion, have the same 
objectives, adopt common approaches to working arrangements and are content with uniformity; 

 It assumes that third parties such as unions or employer associations understand better than 
either the employer or the employees what the business model of the enterprise is and what the 
wishes and desires of the employees are; 

 It assumes that employees are not capable of negotiating satisfactorily on their own behalf; and 

 In areas other than major centres, where pattern bargaining does not occur, there is nothing to 
suggest that the industry operates inefficiently or that the working conditions are not satisfactory 
for the employer or the employees. 

Several major industry-wide pattern agreements in the construction industry expire late this year and in 
2015. Unless action is taken by the Federal Government quickly, the terms of these unproductive and 
costly industry-wide pattern agreements will be locked-in to enterprise agreements for another three or 
four years at great cost of the construction industry and the broader community. 

Inappropriate revenue flows to unions / the Heydon Royal Commission 

Pattern bargaining is used by unions to lock-in lucrative and inappropriate revenue streams. This is an 
issue that Ai Group intends to bring to the attention of the upcoming Royal Commission into Union 
Governance and Corruption. 

In the construction industry employers are often coerced by unions to pay into construction industry 
redundancy funds and to pay for particular income protection insurance products where the insurance 
provider is paying very large (undisclosed) commissions to construction industry unions.   
 
Often the income protection insurance products which an employer is forced to pay for are much more 
costly for the employer and provide fewer benefits to the employees than other products readily available 
in the market. Because of the very substantial commissions paid to the unions, they typically refuse to 
accept an employer’s offer to provide equivalent or better benefits to employees through an alternative 
provider (e.g. through an industry superannuation fund or through the insurance company which the 
company is using for other types of insurance).  
 

                                                 
1 Industry-wide pattern agreements need to be differentiated from project-specific pattern agreements developed by 
head contractors for major projects (typically in the form of greenfields agreements). Commonly head contractors 
and subcontractors support the use of project-specific pattern agreements on major projects as industrial risk is 
reduced and working conditions can be aligned with the needs of the project. Provided that the adoption of the 
project pattern agreement by subcontractors is genuinely voluntary there is nothing unlawful or inappropriate about 
the project-based approach. 
 
2 Volume 5, p.53. 



8 
 

As union membership revenue has declined, these inappropriate revenue streams have become central 
to union finances – particularly for construction industry unions. These lucrative revenue streams no 
doubt cushion militant construction industry unions from the full impact of the fines which they regularly 
incur for unlawful conduct.  
 
Some of the problems were identified by the Cole Royal Commission but have remained unaddressed 
and are progressively getting worse.  
 
Some of the solutions were identified by Commissioner Cole in his final report in 2003. For example 
Recommendation 171 would require that when a union makes a bargaining claim it discloses to the 
employees and to the employer in writing, any direct or indirect financial benefit that the union may 
derive from the claim. For example, if a union is making a claim for the employer to pay for income 
protection insurance with a particular provider, the employer and the employees (who may be urged by 
the union to take industrial action in support of the claim) are entitled to know that, say, 30% of the 
money which will be paid by the employer will not be used to provide an employee benefit but rather will 
be paid as commission to the relevant union.   
 
Conclusion 
 
As Robert F Kennedy said in 1966: “Like it or not, we live in interesting times..”. Nearly half a century 
later the quote is equally relevant. The next 12 months will be very interesting in workplace relations. 
There will be plenty of challenges but the challenges can be dealt with effectively if employers, 
employees and representative bodies pull together.  
 
However, they should not be asked to do it alone – there is an important role for the Federal Government 
and the Parliament in creating the right framework. The Government needs to act quickly to remove the 
obvious barriers to productivity and flexibility in the Fair Work Act.  This should be given bipartisan 
support in the interests of ensuring a positive economic future for Australia. 


