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effort to implement the various elements of its quite specific policy without 
delay.  
 
Of course the Government does not have control of the Senate. Therefore, it 
is important for the Opposition, the minor parties and the Independents to play 
a constructive role in ensuring that our workplace relations laws do not impose 
unnecessary barriers to productivity and flexibility. Unnecessary barriers lead 
to a loss of competitiveness and a loss of jobs so it is in the interests of 
everyone to support the necessary changes. 
 
It is disappointing that the same tired old arguments about WorkChoices keep 
being trotted out by the Opposition and The Greens. Surely seven years after 
the Howard Government was voted out, the public are entitled to more 
sophistication from our Parliamentarians than every worthwhile change to 
workplace laws being labelled as a return to WorkChoices.   
 
It is time to get over it and stop being afraid of “mentioning the war”.  The Fair 
Work Act has a similar legal platform to the WorkChoices legislation and 
contains numerous identical or similar provisions. No one is arguing for the 
Fair Work Act to be scrapped – just for some sensible changes to be made to 
improve productivity and workplace agility, while preserving fairness for all 
parties. 
 
Before turning to specific issues, it is worth reflecting on some of the broader 
challenges which Australia is currently facing which make workplace relations 
reform essential. 
 
The productivity challenges 
 
I can’t think of a time when productivity has been as frequently discussed as 
over the past couple of years. 
   

 Even people who may not know what productivity is know that we have 
seen a marked decline in Australia’s productivity growth over the past 
decade and a half; 
 

 It is also well known that, while some of the slowdown has been due to 
the phenomenal surge in mining investment, slower growth is much 
more widespread across the economy rather than just in the mining 
industry; and 
 

 There is a sense that, somehow or other, this legacy of low productivity 
growth is catching up with us.  
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Yet, while these facts now seem to be part of the atmosphere, there does not 
seem to be a sense of urgency or priority either among the general public or 
our political leaders about the situation.  
 
No doubt this is in part due to a degree of complacency arising from the length 
of the good run our economy has enjoyed.  With the last official downturn way 
back in 1991, no Australian under the age of 40 has witnessed a domestic 
recession during the course of their adult life.  Yet, around us, we have seen 
the Asian Financial Crisis; the Dot Com boom and bust; the impact of the 9/11 
terrorist attacks in the US; and of course the GFC.  
  
A part of it is also due to the fact that we fared much better than just about any 
other developed country during and since the GFC.  In the US and the UK 
GDP has only recently recovered to pre-GFC levels.  For the EU as a whole, 
output is still 2½% below 2008 levels and in Italy GDP is 9% below its pre-
GFC peak. 
 
It may well seem that if we have managed to ride through all these events with 
barely a hiccup and if we have done so much better than other countries, why 
should we be alarmed by a decline in the pace of productivity growth? 
 
It’s a reasonable question of course and I should point out that I am not 
suggesting that “alarm” is the appropriate response.  But we do need to be 
taking it much more seriously than we are and we should be working 
assiduously to turn it around and to lift the pace of productivity growth.  
 
While it is true that we have had 23 uninterrupted years of growth, particularly 
over most of the last decade, some of our underlying vulnerabilities were 
masked by the very strong prices that we have received for our mineral 
exports.  To a significant extent this is still occurring.  While it is also having 
some important downsides, over the past decade the high prices of our 
minerals exports have been like a rising tide and the ramifications of our 
declining productivity growth have not been apparent.  Rather we have seen: 
 

 High income flows from export sales;  
 

 An extraordinary boom in mining-related construction as a share of this 
income was reinvested in lifting our mining capacity;  
 

 A boost to jobs and the service, materials and equipment suppliers 
selling into the investment boom; 
 

 A period of a very strong dollar which has raised the purchasing power 
of the Australian dollar – with imports and travel abroad much more 
affordable; and 
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 A boost to wages that has come from the strong labour demand 
associated with many of these factors. 

 
Now however, with mineral prices falling rather than rising and with mining 
investment winding down rather than ramping up, Churchill’s famous 
observation “when the tide goes out, you discover who’s swimming naked” is 
coming to the fore.   Now our vulnerabilities are gradually being exposed. 
 
Just when we need the non-mining sectors to take the baton back from the 
mining sector and resume their place as drivers of the economy, we are 
finding that:  
   

 Outside of the export sector, our economic growth is very flat; 
 

 The high dollar has hit key non-mining trade exposed sectors very hard 
depleting capabilities and draining reserves – particularly (but not only) 
in manufacturing; and 
 

 Largely as a result, we have had low business investment outside of the 
mining sector and we have not renewed our capabilities. 
 

On top of that: 
  

 Jobs growth has been sluggish for a few years now; and 
 

 Nominal wage growth has pulled right back – to the point where real 
wages are not rising. 
 

Even with very low interest rates, we now have the Commonwealth Treasury 
and the Reserve Bank anticipating one or two further years of “sub-par 
growth”.  We have the Governor of the RBA urging a resurgence of “animal 
spirit” and calling on businesses to take more risks to ensure the sub-par 
period does not extend further.  
 
But ominously, from the point of view of many of Ai Group’s members and 
many other businesses as well, Australia has become a high cost, low 
productivity country.  Even among locally-based businesses, many are more 
likely to be investing abroad than in Australia.  And this is all the most evident 
among local branches of businesses based overseas.  Plenty of businesses 
are taking risks – but not in Australia. 
 
Here’s one example that should indeed “alarm” our policy makers.  I know of 
one big Australian company that has decided to invest in Switzerland which it 
sees as a better, cheaper and more productive destination than Australia.  
And it is just the sort of high tech company that we need to grow here. 
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We have some economists saying that we are destined for a period of 
declining real wages and protracted adjustment to regain competitive position.     
Is there an alternative? 
 
Well we could hope for a resurgence of commodity prices.  But we would be 
unwise putting all our eggs in this basket.  Prices are still high by historical 
standards and, as suggested by the latest annual reports of Rio Tinto and 
BHP Billiton, supply is surging.  The odds have to be that mineral prices will 
be falling rather than rising over the next few years at least.  And in any case, 
a lift in commodity prices would be likely to push up the dollar and inflict 
further damage on key alternative sources of longer-term growth and diversity.  
 
So we are left with productivity.  And only productivity.   
 

 Put simply we need to start making big strides into producing more with 
less.   
 

 This is the only way we can hope to keep paying relatively high wages 
and regain a competitive position across a range of activities beyond 
mining.  
 

 It is the only way we can offer young people the prospect of interesting, 
challenging and well-rewarded jobs. 
 

 It is the hope of the side if we are to realise the considerable export 
opportunities presented by the growth of the Asian middle class. 
 

 And it is the only way we can hope to reduce Australia’s increased 
exposures to commodity price volatility and the inevitable ups and 
downs presented by our trade exposure to the growing pains of 
emerging economies.  

 
The challenge of raising productivity growth is multifaceted.  Too often 
“productivity improvement” is taken as code for workplace relations reform as 
if this is the only area affecting productivity.   
 
Of course this is much too simplistic and lifting productivity requires changes 
across a wide range of areas including: 
 

 Ensuring our innovation systems work to help businesses deliver 
commercial outcomes; 
 

 Lifting the creativity of our managers and their ability to draw on and 
develop the potential of their workforces; 
 

 Upgrading our transport and communications infrastructure; 
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 Improving our training and education systems to lift the skills levels - 

both of new workforce entrants and of the existing workforce; and 
 

 Our taxation arrangements.  
 
Although improving workplace relations is not the full story, there should be no 
doubt it is a major ingredient. It is important in its own right and an important 
enabler of many of the other sources of productivity gains.   
 
For instance, business-level innovation requires the co-operation and re-
allocation of employees and, often, changes to work practices. Unless 
workplace relations arrangements are sufficiently flexible, they can, and often 
do, act as a clear barrier.  And at the moment workplace relations are too 
often just that … a barrier.  
 
The Coalition’s workplace relations policy 
 
Ahead of the last election, the Coalition released a detailed workplace 
relations policy and a number of other policies with workplace relations 
aspects. 
 
Key elements of what the Coalition promised were: 
 

1. Tightening union right of entry laws; 
 

2. Freeing up the greenfields agreement provisions; 
 

3. Implementing various recommendations of the 2012 Fair Work Act 
Review including those relating to Individual Flexibility 
Arrangements, leave accruals / payments and transfer of business; 
 

4. Implementing new laws to increase the transparency and 
accountability of registered organisations; 
 

5. Re-establishing the ABCC with all of its former powers, and 
increasing penalties under the construction industry IR legislation; 
 

6. Working with the State Governments to implement consistent 
federal and state building codes and guidelines; 
 

7. Implementing changes to the bargaining laws to promote 
productivity improvements; 
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8. Initiating a thorough analysis of the Fair Work Act by the Productivity 
Commission, to assess the impact that the laws are having on the 
economy, productivity and jobs; 
 

9. Urgently reviewing the Road Safety Remuneration Act and Tribunal; 
and 
 

10. Establishing a judicial inquiry into trade union governance and 
corruption.  

 

The first three items relating to right of entry, greenfields agreements and the 
recommendations of the 2012 Fair Work Act Review are included in the Fair 
Work Amendment Bill 2014 which is before Parliament. 
 
The fourth item is dealt with in the Fair Work (Registered Organisations) Bill 
2014 which is also before Parliament. 
 
The fifth and sixth items are addressed in the Building and Construction 
Industry (Improving Productivity) Bill 2013 - another Bill which before 
Parliament. 
 
While it is great that important workplace relations Bills have been drafted and 
passed by the House of Representatives, surely it is now time for the 
legislation to be brought forward in the Senate and passed without delay. Ai 
Group has participated in 5 Senate Committee inquiries into these three Bills 
over the past 12 months. The Bills have been analysed from every angle and 
debated at length.  
 
The failure of Parliament to pass the Building and Construction Industry 
(Improving Productivity) Bill 2013 to date is causing a lot of uncertainty for 
industry. The Government has published a very worthwhile Building and 
Construction Industry (Fair and Lawful Building Sites) Code 2014 and 
announced that enterprise agreements made after 24 April 2014 must comply 
with the code if an employer wants to undertake Commonwealth Government 
building work.  However, the Code will not be legally binding until the Bill is 
passed by Parliament and the lack of legal force is currently leading to a lot 
more union resistance to Code-compliant agreements than would otherwise 
be the case, and to unnecessary disputation. The issue needs to be 
addressed, not by changing the 24 April date but by the Bill being brought 
forward and passed by Parliament without any further delays. 
 
As I have mentioned, the three Bills before Parliament address the first six of 
the key changes that were promised by the Coalition. The seventh key 
change was to amend the bargaining laws in the Fair Work Act to promote 
productivity improvements.  
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The Coalition’s pre-election policy document refers to two key changes in this 
regard. First, there would be a new test to be met before a protected action 
ballot order is issued. The FWC must be satisfied that bargaining claims are 
not ‘exorbitant or excessive’, are ‘fair and reasonable’, and ‘would not 
adversely affect productivity’.  Second, to approve an enterprise agreement 
the FWC must be satisfied that the parties have discussed productivity as part 
of the negotiation process. Both of these changes are worthwhile and 
hopefully a Bill is currently being drafted to implement these changes in the 
near future even though we have seen no sign of this. 
 
The eighth key change announced by the Coalition was to initiate a thorough 
analysis of the Fair Work Act by the Productivity Commission, to assess the 
impact that the laws are having on the economy, productivity and jobs. The 
Coalition went on to state in its policy document that any changes which are 
recommended by the Productivity Commission would be taken to the 2016 
federal election before being implemented.  
 
A thorough inquiry will require more than 12 months to allow time for 
submissions and evidence to be presented, public hearings to be held, a draft 
report and recommendations to be published, and then ultimately a final report 
to be handed down.  
 
It is vital that the inquiry commence without delay to avoid its 
recommendations being released too close to the next federal election.  Such 
timing  would stifle sensible debate about the issues.  The problems in the Fair 
Work Act are impacting upon competitiveness and jobs and the necessary 
changes deserve to be debated in an environment free of the theatrics of an 
election campaign.  
 
It is hard to see any rational reason why the terms of reference for the inquiry 
should not be released within the next week. As every week goes by, 
industry’s chances of achieving the necessary changes to the Fair Work Act 
diminish because of the affect that the next federal election campaign will 
have on rational public debate. 
 
The ninth key measure announced by the Coalition was an ‘urgent’ review 
into the Road Safety Remuneration Act 2012 and Road Safety Remuneration 
Tribunal. These were set up by the former Labor Government in response to a 
TWU campaign to achieve higher rates of pay. The link between higher rates 
of pay and improved road safety is tenuous at best. Industry of course 
supports the need for safer roads, but the Act and Tribunal is diverting 
attention and resources away from the measures which are widely recognised 
as improving road safety. The urgent review promised by the Government has 
been held and the Government has had the expert’s report for some time. It 
goes without saying that an urgent review is of little use if the necessary 
changes arising from the review are not implemented in a timely fashion.  
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The tenth key initiative announced by the Coalition was the Royal 
Commission into Trade Union Governance and Corruption. The evidence 
heard by the Royal Commission to date has clearly justified the decision to 
establish the Royal Commission. Those who argue that the conduct being 
uncovered does not justify the tens of millions of dollars being spent should 
consider the costs that the community is bearing in higher infrastructure costs 
and in other ways due to the existing unacceptable practices. 
 
During the Royal Commission Ai Group has been focussing on the millions of 
dollars being transferred to unions each year by some construction industry 
redundancy funds. These funds contain billions of dollars contributed by 
employers and the evidence before the Royal Commission highlights that the 
existing governance arrangements are extremely inadequate for such large 
funds. Also, the evidence has highlighted various inappropriate practices 
which need to be stamped out. 
 
Ai Group has also been bringing to the Royal Commission’s attention the 
millions of dollars being paid each year to unions by insurance companies and 
brokers which offer income protection insurance products to employers at 
inflated prices and pay a percentage of the takings to the unions.  
 
Currently, construction industry unions are misusing the bargaining provisions 
in the Fair Work Act to coerce employers to contribute to redundancy funds 
they jointly control and coercing employers to buy insurance products from 
organisations that they have financial arrangements with. Industry-wide 
pattern agreements are a major vehicle used by unions to coerce employers.  
 
Some construction unions appear to have a business model of deliberately 
engaging in unlawful industrial conduct and budgeting for the consequent 
fines. The revenue streams from redundancy funds and insurance products 
need to be closed off to break this business model and restore the rule of law. 
 
As Justice Merkel of the Federal Court said some years ago in case which Ai 
Group pursued against three union officials who ignored a Court order to call 
off an industry-wide strike: 
 

“The rule of law in a democratic society does not permit any 
member of that society, no matter how powerful, to pick and choose 
the laws or court orders that are to be observed and those that are 
not. Maintenance of the rule of law in our society does not only 
require that parties are able to resort to courts to determine their 
disputes......it also requires that parties comply with the orders made 
by the courts in determining those disputes”.  
 (Australian Industry Group v AFMEPKIU and others [2000] FCA 629 (12 May 2000)) 
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Some of the changes which Ai Group has urged the Royal Commission to 
support are: 
 

 New legislation to implement stringent governance, disclosure and 
reporting arrangements for redundancy funds, including oversight by the 
Australian Prudential Regulation Authority (APRA); 

 
 Outlawing industry-wide pattern agreements through changes to the 

Fair Work Act and changes to Federal and State Building Codes and 
Guidelines; and 

 
 Expanding the list of unlawful terms in the Fair Work Act to include 

enterprise agreement terms requiring contributions to be made to funds 
that do not meet high governance standards, or terms requiring that an 
employer purchase an insurance product from a provider which pays 
commission or fees to a union. 

 
Pleasingly, the Royal Commission appears to be taking a keen interest in 
these issues and we are hopeful that some strong recommendations will be 
made to address the current widespread problems. 
 
Paid parental leave 
 
I did not include the Government’s paid parental leave scheme on the list of 
10 key measures in the Coalition’s workplace relations policy. Hopefully the 
proposal will be dropped due to the widespread opposition from business and 
most other sectors of the community.  
 
From its inception, Ai Group has supported the existing paid parental leave 
scheme which provides 18 weeks of paid parental leave at the level of the 
national minimum wage ($640.90). We have consistently argued that the 
Coalition’s policy is not fair for employers or employees: 
 

 It is not fair for 3,000 employers to fund most of the multi-billion dollar 
per year cost of a paid parental leave scheme for the whole community; 
and 
 

 It is not fair for one employee to receive $50,000 or $75,000 from a 
public paid parental leave scheme while another employee on the 
minimum wage receives a fraction of this amount.  
 

If any additional public funding is available, the funding is better spent on 
childcare assistance rather than on more generous paid parental leave. 
Parents struggle with childcare costs for many years whereas parental leave 
is a much shorter-term issue. The existing paid parental leave scheme is 
working well and should be retained. 
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Penalty rates 
 
Before concluding I’d like to make a few comments about penalty rates, an 
issue that is often part of the debate about appropriate workplace relations 
settings. It is an issue that needs to be talked about. In Australia these days 
consumers expect to be able to go out for a meal, to buy a coffee, or go 
shopping on any day of the week, and they expect to pay reasonable prices 
when they do. It is a reasonable expectation. 
 
The unions love to talk about nurses and firemen whenever penalty rates are 
mentioned, but the debate is not about the level of penalty rates for these 
workers. It is about the fast food industry, the retail industry, and the 
restaurant industry. In these industries many employers, particularly small 
businesses, struggle to keep their doors open because of the level of 
weekend penalty rates in the relevant awards. In many cases the employees 
who work on the weekend in these industries are young people who are not 
available to work during the week due to study commitments and would be 
happy with the rate of pay which applies on week days. A high proportion of 
employees get their first job in the fast food, retail or restaurant industries, 
regardless of what industry they end up building their careers in. 
 
As the Government has rightly said, the FWC is the body which should remain 
responsible for setting penalty rates because different approaches are 
necessary for different types of employees in different industries. Awards can 
cater for these differences much better than legislation can.  
 
Penalty rates in the fast food and retail awards are scheduled to be 
considered by the FWC next year during the final stage of the 4 Yearly Review 
of Modern Awards.  
 
The central role of awards in setting penalty rates does not mean that there is 
no role for legislation. Last year the Labor Government changed the modern 
awards objective in section 134 of the Act, to reinforce penalty rates in 
awards. The change will make it harder for employers to succeed with 
arguments to reduce penalty rates in appropriate cases. No doubt this was the 
Labor Government’s intent in introducing the amendment, which was 
announced without consultation with industry and implemented through a last 
minute change to the Fair Work Amendment Bill 2013 during the drafting 
process. 
 
Common sense and fairness dictates that the Coalition should introduce a Bill 
to repeal Labor’s amendment to section 134 so that the FWC can review 
penalty rates next year in the fast food and retail awards and take into account 
the evidence and submissions presented by all parties in a fair and impartial 
manner, without being hamstrung by the amendment.    
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Conclusion 
 
The first year of the Coalition Government’s term has been a period of slow 
progress in delivering a more productive and flexible workplace relations 
system. Businesses are growing increasingly impatient to achieve some 
balanced redress to the problems in the Fair Work Act. 
 
The Coalition’s workplace relations policy is worthwhile, but overly cautious 
and hence disappointing for business. The policy does not address some of 
the major problems in the Fair Work Act. These major problems include the 
need to tighten the bargaining laws and general protections, and to re-draft 
the transfer of business laws which are impeding business restructuring. 
 
There is still time for the Government and Parliament to deliver on what was 
promised to the community but time is passing quickly. What is needed 
urgently is: 
 

 For the Senate to pass the three key workplace relations bills that are 
awaiting approval; 
 

 For a Bill to be introduced into Parliament to deliver the changes to the 
bargaining laws outlined in the Coalition’s workplace relations policy 
and to repeal Labor’s amendment to the modern awards objective 
which could frustrate employers’ attempts to achieve more reasonable 
penalty rates in the fast food and retail sectors; 
 

 For the Productivity Commission inquiry into the Fair Work Act to 
commence; 
 

 For legislation to be introduced and passed by Parliament repealing the 
Road Safety Remuneration Act 2012 and abolishing the Road Safety 
Remuneration Tribunal. 

 
Further, as soon as the Royal Commission into Trade Union Governance and 
Corruption hands down its final report at the end of this year, the report should 
be released to the public and a consultation process commenced by the 
Government about the recommended changes. The legislative amendments 
to implement worthwhile recommendations should be made in 2015. 
 
One year of the Government’s term has almost passed but the window for 
reform is narrowing.  
 
There is no time to waste if significant progress is to be achieved during this 
term of Parliament in restoring balance to Australia’s workplace relations laws 
and achieving a more productive, flexible and fair workplace relations system.   


