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Ai Group welcomes the Government’s root and branch review of competition policy. It has the 
potential to make a real difference in building a case for improving the way our economy works.  

As has been widely observed, the draft terms of reference are extraordinarily broad.  

I would like to raise three points in my opening comments: 

 The focus of the Review; 
 The importance of including the operation of the retail industry; and 
 The need to make sure that restraints on employers from using contractors are 

appropriately covered by the Competition and Consumer Act.  

Focus 

The draft terms of reference cover a vast amount of ground.  They seem to combine at least two 
reviews in one: 

 A review of competition policy – such as occurred with the famous Hilmer Review and 
which gave rise to the National Competition Policy; and  

 A review of laws related to competition and their administration. 

It will be very important for the Review to narrow things down fairly quickly.  The alternative is to 
have on the table every issue that could be touched by the very broad terms of reference.  That 
is unrealistic in a 12-month review and, as Minister Billson has indicated, there is a need to 
zoom in on areas that will have broad impact. 

The initial Issues Paper will be very important in identifying what the Review regards as the 
major areas. 

 

Retail  

One area where it will be important for the Review to provide a strong focus is one that I hear 
about from many of our members – large and small – namely the market power of the major 
retailers. 
 
I think it will be healthy for this area to be thoroughly analysed and for the analysis and 
competing arguments to get a very good airing.   
 
It is a complex area:  
 

 of course businesses battle over the distribution of profits and risks; 
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 of course in the jostle for market leadership, the major retailers will seek to undercut the 
other’s selling prices and they will try to push these lower prices back along their supply 
chains;  

 of course they will up the ante when faced with competition from new entrants; and 
 of course they will take advantage of imported supplies where they can help secure 

cheaper prices and greater market share.   
 
But, equally, their suppliers widely report very fierce bargaining over just about all terms and 
conditions of supply.  
 
Many feel they are over the barrel in their dealings with the larger supermarkets and that with 
nowhere else to go, they have very little scope to push back. 
 
It is therefore very encouraging that the draft terms of reference make explicit reference to the 
grocery market and to whether changes are necessary “to enhance consumer, producer, 
supplier and retailer opportunities in those markets and their broader value chains”. 
 
Arrangements restraining the use of contractors  
 
The final point I would like to raise in these opening comments is another area that we very 
much hope will be given attention in the Review.  
 
This concerns provisions that unfortunately are found in workplace arrangements and that seek 
to prohibit or constrain employers from using contractors. 
 
In 2011/12, Ai Group pursued a case in the Full Federal Court arguing against a union pattern 
agreement which imposed very onerous restrictions on the engagement of independent 
contractors. 
 
We argued that the arrangement had the purpose of preventing or hindering 
employers from acquiring goods or services from subcontractors with which it was accustomed 
to dealing. We felt this should have been covered by Sections 45E and 45EA of the Competition 
and Consumer Act 2010.  
 
In our view, in rejecting our arguments, the Federal Court took an excessively narrow view of 
sections 45E and 45EA.  We feel there is a very strong case to improve these sections to make 
remove any doubt that they cover arrangements that are very clearly designed to restrain the 
supply and acquisition of the services of contractors. 
 
 
Thank you.  
 


