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This submission is made on behalf of The Australian Industry Group (Ai Group). 
 
The Australian Industry Group (Ai Group) is a peak industry association in Australia which along with its affiliates represents the 
interests of more than 60,000 businesses in an expanding range of sectors including: manufacturing; engineering; construction; 
automotive; food; transport; information technology; telecommunications; call centres; labour hire; printing; defence; mining 
equipment and supplies; airlines; and other industries. The businesses which we represent employ more than 1 million employees. 
 
It is an organisation committed to helping Australian industry with a focus on building competitive and sustainable industries 
through global integration, skills development, productive and flexible workplace relations, infrastructure development and 
innovation. 
 
The organisation provides practical information, advice and assistance to help members run their businesses more effectively. It 
ensures through policy leadership that members have a voice at all levels of government, by representing and promoting their 
interests on current and emerging issues. 
 
Ai Group members operate small, medium and large businesses across a range of industries.  
 
We are represented in ongoing tripartite consultative forums with state governments and occupational health and safety regulators 
in Queensland, New South Wales, Victoria and South Australia. 
 
Ai Group is a member of Safe Work Australia. As the laws have been developed, we have participated in the tripartite debates 
undertaken at Safe Work Australia member meetings and through our involvement on the Strategic Issues Group – OHS (SIG-
OHS) which has been charged with overseeing the development of the laws on behalf of Safe Work Australia.  
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Introduction 

 
Ai Group’s information, advisory, consulting, legal and training services brings our staff into contact with a broad range of 
businesses across Australia who share with us the opportunities and challenges that arise when running a business in the current 
regulatory environment.  Every day our specialist Work Health and Safety (WHS)staff interact with employers who need advice or 
assistance to meet their current health and safety obligations.  This practical exposure to WHS issues within businesses, combined 
with the expert knowledge of our experienced advisers, informs our considerations and ensure that the legal, technical and day to 
day practical implication of those laws in the workplace are all taken into account.  
 
As a member of Safe Work Australia and its SIG-OHS Ai Group has had the opportunity to utilise this knowledge and expertise to 
express the views of “persons conducting a business or undertaking” during the development of the Model WHS Act and the draft 
WHS Regulations and Codes of Practice.  We have been pleased that many of the issues raised on behalf of persons conducting a 
business or undertaking have been reflected in the draft documents that have been released for public comment. 
 
As a participant in SIG-OHS meetings we are aware that the regulations and codes of practice have been released for public 
comment within a timeframe to meet the commitments to COAG (Council of Australian Governments) and WRMC (Workplace 
Relations Ministers’ Council).  This has resulted in the documents not being quite as “refined” as might have been preferred.  We 
see the public comment process as an opportunity for us to raise:  policy issues; concerns about unintended consequences of 
current drafting; and to provide suggestions on how the workability and readability of the regulations and codes can be enhanced. 
 
Ai Group alerted members to the public comment period through circulars, newsletters and information on our website.  All were 
invited to participate in consultation meetings. We developed a briefing paper on each topic which was designed to assist 
organisations to understand: the key requirements of the proposed regulations; how these provisions would differ from current 
regulatory approaches (in relation to significant issues); and the potential impact on their businesses.  These briefing papers also 
identified a range of questions that we wanted organisations to consider and on which to provide us with feedback to inform our 
final submission.  We also invited comment on other issues related to draft Regulations and Codes and encourage members to 
make their own submissions on matters of particular interest or concern to them.    
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During the public comment period, Ai Group has consulted with a large cross section of Australian business.  We ran consultation 
meetings in metropolitan and regional locations in Victoria, New South Wales, Queensland and South Australia.  The topic was also 
canvassed at our Councils (boards) in those states and also at our National Executive.  We have participated in briefings for 
particular industry sectors, and delivered on-site briefings for some of our larger members.   Almost one thousand people, from 
approximately 750 businesses, participated in these discussions.  We have also attended a range of information sessions run by 
regulators and other organisations to ensure that we were aware of the broad range of views being expressed by the employers 
and the public more generally. 
 
Our formal response to the details of the Regulations, Codes of Practice, Issues Paper, and Regulation Impact Statement are set 
out below.  However, we would like to make a few general comments that reflect the overall response of members to the draft 
regulations and codes of practice. 
 

1 Generally members continue to be supportive of a harmonised set of WHS laws.  However, there is concern about the potential cost 
and time that will be incurred as regulatory requirements are increased as part of this process. 

 
2 Members expressed concern about the size of the regulations and codes, about the level of prescription that is included in some of 

the regulations, and the level of regulatory burden implicit in the totality of the regulations and codes. 
 

3 There is ongoing scepticism over whether the model WHS laws can be enacted and maintained without significant differences 
emerging at jurisdictional level. 

 
4 There is a difference in the perceived benefits of the harmonisation process depending on whether a company currently operates in 

more than one state or not.  Multi-state employers obviously view more clearly the advantages of inter-jurisdictional consistency.  
Single state employers view the process from the simpler perspective of one set of regulations being replaced by a new set of 
regulations.  With this perspective, the net additional regulatory burden is not offset by the benefits of national consistency.  
However, NSW employers, both single-state and multi-state, do overwhelmingly welcome the standards of responsibility implicit in 
the draft laws compared to what they have now. 
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5 In undertaking the process of reviewing the regulations we note a paradox implicit in the nature and form of regulations.  Put simply, 
if their primary function is to support prosecutions they will be written and structured in a way that supports legal thought and 
processes.  On the other hand if they are meant to be operationally effective by speaking directly to those whose behaviour and 
thinking they are trying to influence they need to be written in a more intuitive way to be comprehended by the average person in a 
workplace. As these laws will be used more often within the workplace, than in the courtroom, it is essential that an appropriate 
balance is achieved between the legal and the practical.  Further, where legal technicalities are inevitable it needs to be recognised 
that the same document may be ineffective as a tool of behavioural influence in the workplace, and this reality needs to be built into 
the regulatory model of codes of practice, guidance material and regulatory behaviour.  

 
Any party which makes a submission such as this runs the risk of leaving the impression that the response is exhaustive on the issues.   By the 
very nature of the documents considered, it is not possible as part of public comment, to capture all the possible inconsistencies, ambiguities 
and unintended consequences that may arise when the suite of laws are in operation. 
 
We make this submission on the basis that such known unknowns will reveal themselves, either before or after the laws have been 
implemented.  These issues will need to be addressed to achieve the appropriate outcomes.  If they are not identified and rectified during the 
next stage of development, the agreed (and possibly legislated) regulations and codes may need to be reviewed in advance of the formal 
review if they threaten the efficacy of the laws and harmonisation.
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Model Work Health and Safety Regulations and  
Codes of Practice Public Comment Response Form 

 
 

Individual/O rganisational n ame: Australian Industry Group  
Section A: Model Work Health and Safety Regulations  Exposure Draft  
General Comments (e.g. regulatory impact, level of prescription, notification, record-keeping requirements) 
 
The capacity of parties at the workplace to absorb detailed, descriptive information is limited. In our experience the necessary detail 
is better presented in non-regulatory formats (including codes and practical and illustrative guidance material) where the less formal 
language is able to be used and thereby be more accessible and effective than in formal regulations. 
 
From the Issues Paper (page 6):  It is important to  ensure that the model WHS Regulations strike the r ight balance 
between providing the requirements that are necessa ry to maximise health and safety outcomes without b eing overly 
prescriptive.  Among other things, consideration sh ould be given as to whether any specific Chapter, P art or regulation of 
the model WHS Regulations when implemented would: 

• Impose an additional cost on business and why, and  
• Confer additional benefits and why. 

 
Ai Group agrees that striking the right balance in the finalisation of the regulations is important.  It is not just in the context of minimising 
prescription, but also to ensure that innovation in WHS is not stifled by regulations which do not allow the appropriate amount of flexibility. 
 
In developing laws and promoting them to the public it is often forgotten that the Model WHS Bill provides an all-encompassing obligation in 
s.19 to “ensure, so far as is reasonably practicable, the health and safety of worker, and to ensure that other persons are not put at risk from 
the work carried out”.   
 
Regulations, with supporting Codes of Practice, are then designed to address high risk activities and high risk industries that require further 
attention.  The more detailed and specific this particular regulations and codes become the more likely it is that duty holders will assume that, if 
something is not so regulated, it is not an issue that needs attention.  The larger and more detailed these Regulations become, the greater the 
likelihood that other risks will be overlooked.  
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Expressed more simply, the more you say in regulations the more you leave the impression there is nothing left to think about, which is in 
conflict with the primary proposition of the Bill.  
 
Regulatory impact  
 
Ai Group does not believe that the Consultation RIS has addressed some of the key issues associated with adoption of the Model WHS 
Regulations.  More detailed comments are included as Attachment A to this submission.  It is essential that the Decision RIS provides a more 
detailed, quantitative analysis of the cost-benefit impact of the proposed regulations and supporting Codes of Practice.  
 
Level of prescription  
 
The level of prescription varies greatly across the regulations.  The noise and manual tasks regulations are concise, with the detail 
appropriately provided in the Codes of Practice.  However, many of the other regulations are very detailed and quite prescriptive.  We will 
highlight our areas of concern in relation to each part of the regulations.  However, an illustration of inappropriate prescription occurs in the 
“plant and structures” regulations, which include detailed information on the guarding hierarchy, operational controls, emergency stops and 
warning devices.  Much of this detail would be better located in a Code of Practice or guidance material. 
 
Overly prescriptive requirements in regulations (and codes) run two risks.  Firstly they can act to impede the emergence of innovative risk 
management solutions by mandating controls based on current knowledge only; and secondly they risk creating a situation where “big business 
solutions” are being prescribed for small business where they don’t always work.  This is not to imply that small business should, in any way, be 
allowed to have lower standards of safety than larger businesses.  It is a reflection of the practical reality that a small business is managed 
differently and we can and should make it clear that safety can and should be managed as part of any business taking into account its 
management resources and structure, and not as an isolated discipline sitting apart from the day to day running of the business. 
 
Registration, licensing and accreditation provision s – high risk work (4.5); plant designs and registr able plant (5.2); asbestos (7.3); 
MHF registration (8.7); and MHF licensing (8.8) 
 
In total the processes for registration, licensing and accreditation cover 120 pages of the regulations.  With the body of the regulations totalling 
463 pages (547 if all the schedules are included).   This equates to approximately 27% (or 22%) of the total document.  A comparative review 
of these provisions identifies a high level of duplication.  This indicates that it would be more appropriate to have one chapter on licensing, 
registration and accreditation (at the back of the regulation) with requirements for specific registration/licensing detailed in the second part of 
that chapter.   
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Some jurisdictions currently place these processes in a separate chapter, reducing the number of pages needed and enabling the 
registration/licensing requirements to be relocated to the end of the document.  This configuration would be more appropriate for most people 
since their main interest will be in how to apply for a licence rather than needing to understand all of the additional administration provisions in 
the regulations.  When making such applications (particularly applications for high risk work licences), the majority of people will rely on the 
application form as a guide to the requirements of the process.   
 
In Victoria this approach has enabled these processes to be condensed into only 62 pages of information. 
 

Recommendation:  Consider recasting the provisions related to the 
processes for registration, licensing and accreditation to reduce duplication 
and aid readability of the regulations as a total package. 

 
  
Notification requirements  
 
From the Issues Paper (page 6):  Consideration shou ld be given as to whether compliance outcomes are b eing met without creating 
unnecessary regulatory burden and red tape    
 
Ai Group has looked at this issue slightly differently and, in relation to each notification requirement, asked the question: “Will this notification 
improve safety outcomes, given the overall WHS regulatory burden faced by the notifier?”  We will deal with specific notification requirements in 
our comments on the particular regulations.  However, in summary we believe that there are some notifications which clearly do not pass the 
test of improving safety; these include: annual notification of maintenance of registered items of plant (5.2.37) and the associated fee (5.2.36); 
annual notification of manifest quantities (7.1.27); and notification of excavation work (6.3.9) 
 
Record-keeping requirements  
 
From the Issues Paper (page 7):  When evaluating re cord-keeping requirements contained in the model WH S Regulations, 
consideration should be given as to whether complia nce outcomes are being met without creating unneces sary regulatory burden 
and red tape. 
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Ai Group believes that any record keeping obligations should be for the purpose of improving WHS.  In reviewing the specific obligations of the 
regulations, it appears that this is not always the outcome of the record keeping provisions.  A range of record keeping obligations are included 
across the regulations.  It appears that a large number of the record keeping obligations are designed to assist the regulator to undertake their 
enforcement activities, rather than to improve safety, including, but by no means limited to: 
 

• 2.2.1 requires that the resolution of an issues must be set out in writing, to the satisfaction of the parties;  this appears to be a 
requirement that does not add value.  If the issues are resolved, and everyone is happy, why does this need to be documented? 

• 4.3.19 requires risk assessments for confined spaces to be kept for two years.  This will not add value to safety.  Is it to make it easier 
for the regulator to check compliance?  If so, it is not appropriate to be in breach of the law for failing to keep a record which is not 
adding to safety. 

• 4.4.4 requires that a record be made to justify the use of administrative controls.  However, the duty holder is only required to keep the 
record until the work is completed.  Documenting why administrative controls were utilised does not aid safety, and keeping the record 
only until the work is completed does not aid the regulator in their enforcement activities. 

• 4.7.9 requires that a record of testing and tagging must be kept and it may be in the form of a tag.  Given the extensive list of items that 
must be recorded, it is unlikely that this information could fit onto any tag of a reasonable size.   

• 4.7.15 requires that a risk assessment for energised electrical work must be in writing (there is no indication of how long the record must 
be kept).  4.7.18 requires that a safe work method statement must be in writing and 4.7.19 requires that it must be kept until the work is 
completed, or 2 years if a notifiable incident occurs. 

• 4.7.22 requires the duty holder to keep a record of each testing of a residual current device for as long as the device remains in use at 
the workplace.  Testing of an RCD will be both formal and informal testing; it is intended that a record needs to be kept of all these tests.  
Is it intended that the duty holder must keep the records of the current and all previous tests.  The keeping of records is not needed to 
ensure safety.  The most recent test records should be sufficient to demonstrate compliance to the regulator is required. 

• Records related to diving must be kept for at least 1 year; certificate of medical fitness (4.8.4); a dive plan (4.8.17); a dive safety log 
(4.8.19); the record of any risk assessment (4.8.20). 

• The plant regulations establish significant obligations in relation to design records:  it is clear that regulation 5.1.4 only applies to a 
design that is required to be registered; however, regulations 5.1.5 and 5.1.6 appear to apply to all plant. 

• Regulation 5.1.27 establishes extensive obligations in relation to specified plant; requiring that records must be kept of all tests, 
inspections, maintenance, commissioning, dismantling and alterations of the plant for five years, or in some situations for the life of the 
plant.   



This submission is made by The Australian Industry Group         Page 9  
 

• 6.3.7 requires that a safe work method statement is kept until the work is completed, or for two years if there is a notifiable incident 

• 6.3.8 requires that information about underground essential services must be kept until the work is completed or two years if there is a 
notifiable incident 

• 6.4.7 requires that a WHS management plan (under the construction regulations) is kept until the project is completed or two years if 
there is a notifiable incident. 

 
Records of atmospheric monitoring and health surveillance 
 
In relation to hazardous chemicals generally, it is noted that the following records are to be kept: atmospheric monitoring result for 30 years 
(7.1.47); health surveillance results for 30 years (7.1.55); and information about workers for 30 years after an “authorisation” ends (7.1.63).  The 
asbestos regulations require that records of health surveillance are kept for 40 years (7.3.18).  The lead regulations require that biological 
monitoring is undertaken, but there is no specific requirement to keep records.  
 
Records of training 
 
It is our view that some of the requirements to keep training records are excessive.  For example, regulations 7.1.56 requires that records of 
training in relation to hazardous substances are kept for 5 years after the training has been completed and regulations 7.3.19 and 7.3.36 
require that records of asbestos related training are kept for 5 years after the worker has stopped working for the business. 
 
 

Recommendations:   In the process of finalising the regulations there 
should be an assessment undertaken as to the purpose of each record 
keeping requirement, with a subsequent analysis as to whether the 
obligation is effectively meeting its purpose.  The outcome of this 
assessment should be modification of some provisions and the 
documentation of the rationale for all reporting requirements.  
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Hazard identification  
 
A small number of regulations require the person conducting a business or undertaking to identify “all” the hazards, e.g. falls and hazardous 
manual tasks.  These requirements are excessive and will distract the person conducting the business or undertaking from the identification 
and implementation of risk controls. 
 

Recommendation:  Remove the requirement to identify ‘all’ hazards from 
the regulations where they currently exist. 

 
Non-mandating of risk assessments  
 
Ai Group strongly supports the decision to remove mandatory risk assessments from most parts of the regulations, as was done in Victoria in 
the mid 2000s.  It is our view, and has been our experience, that this enables organisations to focus on identifying and implementing risk 
controls, rather than on unnecessarily quantifying the level of risk, leading to workplaces that are safer and healthier.  
 
Ai Group has considered the issue of non-mandatory risk assessments for an extended period of time.  Initially during the review, development 
and implementation of the Victorian Act and Regulations commencing in the early 2000s, followed by the development of our views and 
submissions in relation to the review and development of the national WHS Bill and Regulations. 
 
In forming our views we have drawn on the experiences of our advisory, consulting and training staff in their interactions with clients, and the 
view of our members who often struggle to see the value of undertaking a detailed and formal risk assessment process in all circumstances.   
 
It is acknowledged that many large organisations have very structured and sophisticated systems for risk assessment which drive all of their 
safety activities.  This is to be commended, and these organisations should continue to utilise risk assessments if they are a valuable addition 
to improving safety in their business. 
 
However, many organisations view risk assessments as nothing more than a bureaucratic process that they must go through to achieve 
legislative compliance, often seeing the development of a set of risk assessment documents as an end in themselves. 
 
All laws and courts currently require organisations to take into account the “state of knowledge” about risks and control measures to determine 
the best solution to a WHS problem.  In today’s environment it is relatively easy to access information from industry and regulators about many 
of the common risks and their appropriate control measures.  If an organisation can quickly identify and implement an appropriate risk control 
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solution through this process rather than through doing a risk assessment, then the outcome should be accepted  This surely represents a 
more effective and efficient approach than to require risks assessment to precede all risk control activity. 
 
Finally, if risk assessments are mandated, it is possible to have the unreasonable situation where an organisation has effectively implemented 
the highest level of controls known within their industry sector and still find the organisation technically in breach of the law because they 
cannot demonstrate that they have undertaken a risk assessment. 
 

Recommendation:  Maintain the current approach to not mandating risk 
assessments in most circumstances to build the focus on identifying and 
implementing risk controls. 

 
Review of risk controls   
 
Generally the requirement to review risks controls is determined in each regulation in similar ways, with variations between regulations.  It is not 
clear whether these variations are intentional, or a result of drafting differences.   
 
Regulation 4.3.1 outlines the approach for noise: 
 

(1) A person conducting a business or undertaking must review and as necessary revise measures implemented to control noise to which a worker 
is exposed, in the following circumstances: 

(a)  before any alteration is made to any structure, plant or process that is likely to result in a worker being exposed to noise that exceeds the 
exposure standard for noise; 

(b)  after a notifiable incident occurs that involves a worker being exposed to noise that exceeds the exposure standard for noise; 

(c)  if a measure implemented to control noise does not ensure that a worker is not exposed to noise at the workplace that exceeds the 
exposure standard for noise; 

(d)  if a health and safety representative at the workplace requests a review. 

(2) A health and safety representative at a workplace may request a review of noise control measures if the health and safety representative 
believes on reasonable grounds that: 

(a)  a circumstance specified in subregulation (1)(a), (b) or (c) exists; and 
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(b)  the person conducting the business or undertaking has not adequately reviewed the noise control measures in response to that circumstance. 

Regulation 4.2.5 outlines the approach in relation to hazardous manual tasks: 
 

(1)  A person conducting a business or undertaking must review and as necessary revise all measures implemented to control the risk of a worker 
being affected by a musculoskeletal disorder arising wholly or partly from carrying out a hazardous manual task, in the following 
circumstances: 

 (a) before any change is made to a thing or a system of work that involves the performance of a hazardous manual task, including a change 
in the place where the task is performed; 

 (b) before a thing is used for a purpose other than a purpose for which it was designed if the intended use may require a worker to perform 
a hazardous manual task; 

 (c) if new or additional information about a hazardous manual task becomes available to the person; 

 (d) if the occurrence of a musculoskeletal disorder is reported by or on behalf of the affected worker; 

 (e) if a notifiable incident occurs in relation to the performance of a hazardous manual task; 

 (f) if the control measures do not control the risk; 

 (g) if a health and safety representative at the workplace requests a review. 

 (2) A health and safety representative at a workplace may request a review of risk control measures if the health and safety representative 
believes on reasonable grounds that: 

 (a) a circumstance specified in subregulation (1)(a), (b), (c), (d), (e) or (f) exists; and 

 (b) the person conducting the business or undertaking has not adequately reviewed the risk control measures in response to that 
circumstance. 

 
 
In addition to these variations in approach, some regulations specify that irrespective of other review requirements, the control measures must 
be reviewed every five years:  hazardous chemicals (7.1.33); lead (7.2.23); asbestos management plan (7.3.12); MHF safety management 
systems (8.4.3).  It is not clear why this additional five year requirement has been added to these regulations; the other triggers should be 
sufficient. 
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Recommendation:  Check all the “review of risk control measure” provisions to 
determine if the variations are justified and modify them accordingly.  
 
Recommendation:  Remove the requirement for a five year review from all 
provisions.  
 
Recommendation:  Consider establishing a standard approach to the 
requirement to review risk controls and subsequently locate a single 
provision at the start of the regulations.  

 
From the Issues Paper (Page 9):  It is necessary to  consider that the proposed powers [HSR ability to seek review of control 
measures] are consistent with the overall objective s of the model WHS Act and Regulations.  
 
We do not believe that it is necessary to place this trigger within the “review of risk control” provisions.  The functions and powers under the Bill 
are sufficient to enable an HSR to effectively represent the interests of their workgroup.   
 

Recommendation:  Remove reference to the ability for an HSR to request review 
of risk controls wherever it appears in the regulations.  

 
If the provisions remain, there is a danger with the current wording that, in a workplace setting, the test in subregulation (2) will be overlooked 
when a right to seek a review is asserted.  The “reasonable request” test should be in subregulation (1); with subregulation (2) explaining how 
to determine what is a “reasonable request”. 
 

Recommendation:  If the ability for an HSR to request a review in the final 
regulations, the test of a reasonable request should be included in subregulation (1), 
rather than in subregulation (2). 

 
Administrative controls  
 
Throughout the Regulations, reference is made to administrative controls, but the term is not defined.  In some cases the code of practice 
provides assistance, but not always.  Whilst OHS practitioners and regulators have a reasonably clear understanding of what constitutes an 
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administrative control, we cannot expect that of the average reader. 
 

Recommendation:  That a definition of administrative controls be included in the 
Regulations and that appropriate examples are provided in all Codes of Practice.  

 
Qualification of some provisions, not currently qua lified.  
 
Throughout the regulations there are varying approaches to using qualifiers such as “reasonably practicable”.  In some cases it can be seen 
that there has been a definite decision to not include the qualifier this may be appropriate.  However, in other cases it appears to either be an 
oversight or an inappropriate decision not to qualify the duty. 
 
We see this as a major issue for the refinement of the regulations.  However, it was not possible or appropriate, for Ai Group to identify every 
situation where this may be dealt with incorrectly as part of public comment.  We have identified and commented on some of the more obvious 
issues.  As the regulations are being finalised, Agency resources should be allocated to undertake a review of every provision to ensure that 
the qualification, or its omission is appropriate.  
 

Recommendation:  That, as part of the final quality check of the regulations, the 
Agency undertake a detailed review to ensure that all provisions are appropriately 
qualified. 

 
 
 
 
Term person conducting a business or undertaking be ing abbreviated to “person”  
 
Throughout the Regulations there is an inconsistent approach to abbreviating “person conducting a business or undertaking” to “person”.  
Whilst we understand that it is legally acceptable to make this abbreviation within a regulation, in Ai Group’s experience, this can create 
confusion within the workplace.  Particularly when, in some regulations, a reference to a person is clearly not to the person conducting a 
business or undertaking, but to an individual doing the work, e.g. regulation 4.3.3.   
 
To illustrate the variations, reference is made to regulations 4.3.12 and 4.3.14: 
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4.3.12(2)  If it is not reasonably practicable for a person conducting a business or undertaking to eliminate risk in accordance with 
subregulation (1), the person must minimise that risk so far as is reasonably practicable. 
 
4.3.14(2) If it is not reasonably practicable to comply with subregulation (1), the person must ensure …. 

 
It is Ai Group’s view that, to ensure clarity for the workplace parties who will be implementing the Regulations, every reference to a person 
conducting a business or undertaking should utilise the full term and not abbreviate it to “person”. 
 
Further, clarity may be aided by utilising a word other than person when referring to an individual.  In most cases “worker” could be utilised.  
Where this is not appropriate, “individual” could be used. 
 

Recommendation:  That any duty placed on a person conducting a business or 
undertaking should always utilise the full terminology, not an abbreviation.  In 
addition, consider avoiding the use of “person” when referring to an individual. 
 

Potential for overlapping regulatory requirements i n “regulated” industries 
 
The regulations will establish specific regulatory regimes for mines, major hazard facilities (MHF) and construction work (in particular 
construction projects).  There is the potential that these industries will overlap, either all the time (a mine and an MHF) or from time to time if 
construction work is undertaken on or in a mine or MHF.  It is essential that the interaction of the regulations related to these industries operate 
in an effective and efficient manner to ensure that safety outcomes are maximised.   
 

Recommendation:  That the implementation of the WHS Regulations across 
Australia take this issue into account. 
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Our comments have also been informed by the understanding that the following additional codes are proposed to be finalised for 
implementation on 1 January 2012: 
 

• Construction 
• General risk management, including induction and SWMS 
• Precast, tilt-up and concrete elements 
• Excavation 
• Demolition 
• Formwork and falsework 
• Falls 

 
• Chemicals 

• General risk management 
• Storage and handling of dangerous goods 

 

• Plant 
• Design, manufacture, supply and install 
• Managing risks in the workplace 
• Specific codes for:  amusement devices, cranes, forklifts, 

guarding, rural plant and heritage plant 
 

• Electricity 
• Low voltage electrical work 
• Working near overhead electrical lines and exposed live parts 
• Inspection and testing of electrical equipment 

 
 

• Mining 
• Fatigue 
• Safe design of buildings and structures 

• Blood-borne pathogens 
• Welding 
• Vibration 

• First aid 
• Traffic management 
• Occupational diving 

• Abrasive blasting 
• Forestry safety 

 

 
 
Chapter 1: Preliminary  (e.g. definitions) 
 
From the Issues Paper (page 8):  [A range of] issue s should be taken into consideration when commentin g on the proposed 
definitions for the model regulations 
 
The majority of this chapter is made up of part 1.1.5 – definitions (page 1 to 40).  Further definitions in the form of “meaning of” are included in 
regulation 1.1.7 and 1.1.8.  Additional definitions and meanings are included throughout the Regulations, Bill and Codes of Practice.  It is very 
confusing to the reader to have: some definitions in regulation 1.1.5; others within the body of the regulations; others in the body of the 
regulations but entitled “meaning of”, rather than definitions; some in the Bill; and some in Codes of Practice.    
 
An example 
 

In relation to Major Hazard Facilities:  
• The “meaning” of three things are included in the body of the regulations:  hazardous chemicals that are present or likely to be 
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present (8.1.2); operator of a facility or proposed facility (8.1.3); and modification of a facility (8.1.4).  Jurisdictional notes have also 
been inserted in 8.1.1 and 8.1.5 where other terms will be defined: biological facility, radiological facility; mines; and tailing dams. 

• Other important terminologies are defined in regulation 1.1.5, including:  facility; major hazard facility; major incident; and major 
incident hazard etc. 

 
The introductory words in this chapter do not refer to the reader to any of the definitions that are included in 1.1.5, leaving the reader 
confused about where to find those “meanings” when so many other important “meanings” are provided within the chapter. 
 
Regulation 8.2.1 refers to the operator of a “facility”, but does not refer the reader to the definitions in regulation 1.1.5; regulation 8.2.2 
provides notes which direct the reader to the definition of proposed facility in 1.1.5 and the definition of likely to be present in regulation 
8.1.2. 

 
As some definitions and meanings apply to more than one chapter/part of the regulations, it would be most appropriate to include them all in a 
glossary at the back of the regulations. This could include a reference to any definitions/meanings that are in the Bill. This may be difficult to 
achieve in relation to a definition such as “competent person” which has different meanings in different chapters.  However, if the definitions are 
clearly linked to the relevant chapter/part/section it may aid the reading of the regulations for people to see that “competent person” means 
different things in different regulations.  

 
Recommendation:  Review the manner in which definitions and meanings 
are dealt with throughout the regulations, with the aim of improving usability 
within the workplace, rather than a focus on drafting preferences. 

 
It is not appropriate to have the first definition of a term provided in a Code of Practice (as has been done in relation to the definition of noise); if 
terms need to be defined to enable the Bill, Regulations and Codes to work together, the terms must be defined in the Bill or Regulations. 
 

Recommendation:  Do not utilise Codes of Practice for the first definition of 
a term referred to in the Regulations.  

 
As definitions and meanings are currently spread throughout the regulations, we will generally comment on particular definitions and meanings 
within the chapters they relate to.  However, it is appropriate to raise some specific issues at this point. 
 

• Female of reproductive capacity – if this terminology remains in a general definition section it should be reworded to specifically refer to 
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lead risk work; without this it raises a question in the mind of the reader as to where this is relevant. 

• 1.1.8: Meaning of supply – the example of an auctioneer does not appear to be completely consistent with the regulation; the regulation 
refers to “control” and “decisions” whilst the example refers to “possession”.  It is important that any examples are clear illustrations of 
how the regulation is written. 

 
 

Recommendation:  Reconsider these definitions/meanings as outlined 
above.  
 

Application (Part 1.2) 
 
Regulation 1.2.3 is important information for the duty holder and those the duty holder is consulting with in determining assessment of risk in 
relation to a class of hazards, tasks, circumstances or things.  However, the provision is hidden in a part of the regulations that many people 
would not think to access.  It is more appropriate to include this information in a separate part of the regulations or in the relevant Codes of 
Practice and/or guidance material.  
 

Recommendation:  Ensure that this provision is not “lost” in the middle of the 
application provisions.  Relocated to another part of the regulations or include in 
Codes and/or guidance material.  

 
Incorporated documents (Part 1.3) 
 
This part specifies that documents “applied, adopted or incorporated” into the Regulations will generally relate to the documents “as in force at 
the time it is applied, adopted, or incorporated”.  Ai Group is supportive of this approach as it ensures that later versions of those documents 
can be reviewed for appropriateness, rather than being automatically adopted by the Regulations. 
 

Recommendation:  Maintain the approach currently outlined in the draft 
Regulations. 
 

A new part? (1.4) 
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As highlighted above, the ability to undertake “generic” risk assessments is important information.  There are other key issues that are repeated 
throughout the regulations which may be better placed in an introductory part of the regulations.  These include, but may not be limited to: 
review of risk controls; and the requirement that control measures are suitable and maintained. 
 

Recommendation:  Establish a new part in chapter 1 which brings together the 
general principles that apply to all regulations.  This will only be appropriate if there 
is sufficient content to make the provisions significant in their own right.     
  

Chapter 2: Representation and participation  (e.g. power to request review of risk control measures in certain circumstances) 
 
The provisions in this chapter supplement the specific obligations outlined in Part 5 of the Model WHS Bill. 
 
Negotiations (2.1.1) 
 
Under section 50 of the Bill a worker may ask the person conducting a business or undertaking to facilitate the election of a health and safety 
representative. If such a request is made the person conducting a business or undertaking must then facilitate the determination of one or more 
work groups of workers. The purpose of having work groups is to enable the representation of the workers in that workgroup in health and 
safety matters by one or more health and safety representatives. Sub-regulation 2.1.1 (a) indicates that the establishment of work group and 
election of a health and safety represent will lead to an effective and convenient way to enable “the interests of the workers relating to health 
and safety be represented and safeguarded.” The role of a health and safety representative is representation only. The word “safeguarded” is 
therefore inaccurate and misleading and should be removed. 
 

Recommendation:  Modify the sentence to finish after the word 
represented.  

 
Health and safety representatives elections   (2.1.3 – 2.1.5) 
 
From the Issues Paper (page 8):  An issue arises as  to whether it is necessary to impose such detailed  requirements on the person 
who conducts the election in Regulations, or whethe r providing the detail in guidance material would b e more appropriate. 
 
For an election to be fair the workers must be notified of the election, and have an opportunity to nominate.  For the process to work effectively, 
the person conducting a business or undertaking must be aware that the election is occurring; to fulfil their obligations under the Bill the person 
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conducting a business or undertaking must be advised of the outcome of the election.   
 
If a person conducting a business or undertaking agrees to run the election on behalf of the workgroup it is important, for all concerned, that 
there is a level of transparency.  If another party agrees to run the election, they must also be prepared to meet these requirements.    
 
In order to make these provisions workable and complete, the following should occur: 
 

• All the current provisions for elections should be retained 
• In regulation 2.1.4(e) there should be an additional requirement in the notice of election – to advise who is running the election 
• There also needs to be a further obligation on the person conducting the election to advise the relevant person conducting a business or 

undertaking of the outcome of the election; this will ensure that the person conducting a business or undertaking can fulfil their 
obligations.  

 
Recommendation: These provisions, with suggested modifications should continue 
to be in the Regulations.  

 
Training for health and safety representatives (2.1 .7) 
 
This regulation has previously been subject to public comment, having been released with the Draft Model WHS Bill in 2009.  At that time Ai 
Group stated: 
 

The review panel recommended at 110 that health and safety representatives must attend training – “an initial five day, competency based course 
approved by the regulator”.  In their response, WRMC stated that health and safety representatives are “entitled to training”; it should be approved by 
the regulator “but the Act should not specify the length of the training or whether it is competency based”.  It is not clear from these words whether 
there was a subsequent intention to specify the length of the course or whether it is competency based in the Regulations.  The draft Model OHS Act 
and Regulations indicated that the decision has been interpreted to mean that the course will not be competency based but it will be five days 
(specified in the Regulations).  It is not clear how this interpretation can be arrived at, as the question of length and competency were both specified 
in the same sentence.  Either both are rejected or both are covered in the Regulations.   
 
There has been significant discussion amongst stakeholders about whether training for health and safety representatives should be mandatory and 
whether it should be competency based.  The arguments against mandatory competency based training seem to focus on two key concerns: 

• the fact that health and safety representatives do not have functions (only rights and powers) and therefore they do not need to be 
competent; and  
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• a concern that people will be discouraged from volunteering to be a health and safety representative if they have to participate in training and 
be subject to assessment which may carry with it a “pass” or “fail” result. 

 
These arguments seem to overlook that whether we are talking about functions or rights and powers, health and safety representatives are being 
asked to do something about which they may have no knowledge, including exercising a power to issue PINs and directing a cessation of work.  It is 
incumbent on persons conducting a business or undertaking, and unions, to ensure that the health and safety representative is given a level of skill 
and knowledge that will enable them to confidently and properly exercise these rights and powers.  When considering competency based training, it is 
the responsibility of the trainer to ensure competency is achieved; if this does not occur in the context of the standard training program, the trainer 
initiates further discussion and interaction to ensure that competency is achieved.   
 
To do anything other than provide access to training which ensures the health and safety representatives are equipped to exercise their powers and 
functions is doing them a disservice.  
 
Ai Group believes that it is appropriate to specify that the initial course should be of five days duration and that it should be competency based.  If 
there is a policy decision that the course does not need to be competency based, then a shorter period of training would be justified. 

 
Subsequently, it has become clear that there is no intention to require that the training be competency based.  Hence, we repeat our views that 
a course of five days duration is too long for training which has no specific outcomes and does not guarantee competence.   
 
It is also our understanding that some industry parties, supported by some of the regulators, will be arguing for even more training to be 
prescribed in the Regulations – either the 5 days a year training currently provided for in South Australia, or the “any other approved training” 
currently allowed in Victoria.   
 
It is Ai Group’s strong view that the prescribed training for health and safety representatives is already too long and should not be increased in 
any way. 
 

Recommendation:  That, if training for health and safety representatives is 
not going to be competency based, the initial course should be much shorter 
than 5 days. 
 
Recommendation:  That there should be no consideration of any additional 
training being prescribed in the regulations. 
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General – Transitional provisions  
  
Ai Group is aware that Safe Work Australia and individual regulators are currently working on developing appropriate transitional arrangements 
that will be applied in each jurisdiction.  Whilst the principles of transition can be uniform, it is acknowledged that each jurisdiction will need to 
consider their current training provisions and the current powers of health and safety representatives, in order to determine how transitional 
arrangements can be applied in each jurisdiction.   
 
Many concerns about how these arrangements will work, and how employers are to facilitate attendance at the necessary training, were raised 
by many employers during our consultation processes.   It is crucial that this information is made available in each jurisdiction as soon as 
possible.   
 
Equally important is timely approval of health and safety representative training courses and providers.  Employers are seeking an ordered 
implementation of these new laws and do not want to find themselves under pressure to allow all their health and safety representatives to 
attend training in January 2012.  This work is being undertaken by the Heads of Workplace Health and Safety Authorities (HWSA), rather than 
by the Agency.  However, Safe Work Australia must monitor progress to ensure that implementation of the new laws from 1 January 2012 is 
supported by the availability of this training. 
 

Recommendation:  That regulators place a high priority on establishing 
their transitional arrangements and agreeing on processes for approving 
training and training providers. 

 
Issue resolution (2.2.1 to 2.2.3) 
 
Issue resolution provisions are currently covered in clauses 80 to 82 of the Bill and also in this regulation. Section 81(2) states that “the parties 
must make reasonable efforts to achieve a timely, final and effective resolution of the issue in accordance with the relevant agreed procedure, 
or if there is no agreed procedure, the default procedure prescribed in the regulations”.  
 
Part 2.2 of the regulations is intended to prescribe the “default procedure” referred to in section 81(2).  However, regulation 2.2.2 states that “if 
an agreed procedure does not include a step specified in the default procedure in regulation 2.2.1, that step is taken to be a term of the agreed 
procedure”.  Regulation 2.2.3 places requirements on the person conducting a business or undertaking in relation to an agreed procedure. 
 
The Bill specifically refers to a “default procedure” being prescribed in the regulations; it does not allow for the regulations to interfere with an 
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agreed procedure.  Further, as the Bill does not refer to the establishment of powers to require agreed procedures to meet specific 
requirements of the regulations, a person conducting a business or undertaking would have no reason to access this part of the regulations to 
determine whether their agreed procedure is compliant with the regulations. 
 

Recommendation:  Remove regulations 2.2.2 and 2.2.3 as they are outside 
the scope of the regulations established by section 81(2) of the Bill. 
 

In relation to the default procedure, a person conducting a business or undertaking will be unable to understand their full obligations in relation 
to issues resolution unless they also read the relevant sections of the Bill. The need to cross reference to the Bill is not well indicated and as 
readers tend to refer to the regulations, codes of practice and guidance material rather than read the Bill it is not user friendly.  
 

Recommendation:  That better linkage is provided between regulation 2.2.1 
and the relevant section of the Bill (possibly through a note). 

 
As currently drafted, the “default procedure” does include some useful information for the workplace parties.  However, the format of the 
information is such that it provides a list of criteria rather than describing how the process of resolving an issue could occur.  It would be 
appropriate to recast the provisions so that they include a requirement to advise the person conducting the business or undertaking of the 
details of the issue, before detailing the matters to be considered in resolving the issue. 
 

Recommendation:  Recast the provisions so that they clearly establish a 
process, rather than a set of matters to consider 
 

The requirements at subregulation (3) and (4) are overly prescriptive and reliant on written advice.  They should be reworded to reflect the 
reality that the resolution of many issues will result in verbal feedback between the person conducting a business or undertaking, and the 
workers or their representatives.  
 

Recommendation:  Modify these subregulations to focus on ensuring the 
outcomes are communicated, rather than on the written record of the 
outcomes.   
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Cessation of unsafe work (2.3.1)  
 
This provision relates to “continuity of engagement of worker” when work is ceased under division 6 of the Bill.  It appears to be based on the 
Fair Work Act and Regulations (s.416A and Reg 3.09).  These Fair Work provisions relate to lockouts which could continue for days, weeks or 
even months. This will not be the case in relation to a work cessation for WHS reasons.  If the cessation meets the OHS exclusion in s.19(2) of 
the Fair Work Act then the time lost would count for service under that Act.  If it did not, it would be unlawful industrial action under the Fair 
Work Act and would not count as service.  The inclusion of this provision within the WHS Bill is superfluous and likely to create confusion. 
 

Recommendation:  Delete this regulation as it is unnecessary and 
confusing.    

 
Workplace entry by WHS entry permit (2.4) 
 
Ai Group has previously expressed strong opposition to the granting of union right of entry for the purpose of “advising and consulting on WHS 
issues”.  Below is an extract from our submission on the draft Model WHS Bill 
 

In our response to the questions raised in the Issues Paper [at the commencement of the national review] Ai Group supported the role of union right 
of entry to inquire into a suspected breach of OHS laws.  We did not support a broader right of access to advise and consult on OHS generally, noting 
that the right to access to consult and advise on OHS is currently only available in the minority of jurisdictions.  The review panel recommendation 
(211) that union right of entry should also be provided to advise and consult has been accepted by WRMC.  Our comments are made in the light of 
this decision, whilst noting that we do not believe it is necessary to provide such a right under these laws, given that a right to enter the site to “hold 
discussions” on matters that would normally include OHS, is included in the Fair Work Act. 

 
We acknowledge the review panel recommendations at 212 through to 216 and the WRMC decision to accept these recommendations with some 
qualifications.  Specifically, the qualification at recommendation 214 that “these provisions, especially in relation to whether or not 24 hours notice of 
entry is required, and in relation to giving notice after entry to the person conducting the business or undertaking, should be consistent with the Fair 
Work Act 2009.”  We note that there are some significant variations from the Fair Work Act; we also note that where the provisions are mirrored, they 
are not always relevant to the OHS powers.  
 
Ai Group is also concerned about the additional provisions in the draft Model OHS Act which enable the union to access a workplace, without the 
constraints applied by the right of entry provisions.  These provisions are outlined below: 
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Clause 62 – Functions and powers o f health and safety representatives  
(f)  [a health and safety representative can] whenever necessary, request the assistance of any person  
 
Clause 64 – General obligations [in relation to hea lth and safety representatives] of person conductin g business or undertaking 
(1) [a person conducting a business or undertaking must] (e) allow a person assisting a health and safety representative to have access to 
the workplace if that is necessary to enable the assistance to be provided.  (4)  despite subclause (1), the person conducting a business or 
undertaking is not required to allow a person assisting … access … if the assistant has had his or her OHS entry permit revoked or 
suspended or is disqualified from holding an OHS entry permit  
 
Clause 50 – Negotiations for agreement for work gro up 
(1)  A work group is to be determined by negotiation and agreement between: (a) a person conducting the business or undertaking; and (b) 
the workers who will form the work group or their representatives.  
 
Clause 55 – Procedure for election of health and sa fety representatives 
(3)  If the majority of workers in a work group determine, the election may be conducted with the assistance of a union or other person or 
organisation. 
 
Clause 73 – Resolution of health and safety issues 
(2) The parties to the issue are (d) if the worker or workers affected by the issue are not in a work group, the worker or workers or their 
representative. 
(5)  A representative of a party to an issue may enter the workplace for the purposes of resolving the issue.  
 
Definitions (applicable to potential union access)  
Representative, in relation to a worker, means: 

(a) the health and safety representative for the worker; or 
(b) a union representing the worker; or 
(c) any other person the worker authorises to represent him or her. 

 
As union right of entry is now available to consult and advise on OHS generally it is our view that, whenever the union enters the site under clauses 
62, 64, 50, 55 or 73 they must be bound by the right of entry provisions established in Part 6, including provisions regarding 24 hours notice. 

 
Now that the provisions of the Model WHS Bill have been settled, we are particularly concerned about how the provisions may be abused by a 
small number of entry permit holders to avoid the rules that are created under the Fair Work Act, in particular:  
 

• in relation to the notice of entry for a suspected contravention, which is inconsistent with requirements of an entry notice under s.518(2) 
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of the Fair Work Act and Form 2 in Schedule 3.3 of the Fair Work Regulations, i.e. the requirement to provide details of a suspected 
contravention under the Fair Work Act are not qualified by the words “if practicable” 

• in relation to entry for the purpose of discussion, s.490(2) which limits discussion to mealtimes and other breaks; and 492(1) which 
requires the permit holder to comply with any reasonable request to use a particular room for discussion and take a particular route to 
get to that room. 

 
The potential for any abuse of these provisions will lead to a reduced credibility of the WHS laws and possibly create an environment in which 
the role of unions, which can be beneficial in improving safety, will be treated with justifiable suspicion.  
 
With these considerations in mind, Ai Group proposes the following amendments to the regulations.  
 
Notice of entry – to inquire into a suspected contr avention (2.4.4 and 2.4.5) 
 
In subregulation (a) of both of these regulations it is stated that the notice of entry must include “as far as practicable, the particulars of the 
suspected contravention to which the notice relates”.  The qualification is inappropriate.  The notice of entry must include detailed particulars of 
the suspected contravention; it should also include information about the location of the suspected contravention and which workers may be 
affected by that contravention. 
 
This is a matter of fundamental importance to employers and to safety practitioners.  Given that the subject matter of the right is safety, it 
seems highly incongruous that the person conducting the business or undertaking which allegedly is not meeting its duties may legitimately be 
the last person to be told of a problem, real or alleged.  It is difficult to conceive of any circumstances where it would not be absolutely in the 
interests of the workers concerned and risk management generally to immediately inform the person conducting the business or undertaking of 
full details of any concerns or allegations relating to safety.  Accordingly the regulations should not allow permit holders to escape this 
obligation. 
 

Recommendation:  Revise the provisions in regulations 2.4.4 and 2.4.5 to 
remove the words “if practicable”. 
 

Notice of entry – to consult and advise (2.4.6) 
 
To address the issues raised above regarding inconsistencies with the Fair Work Act provisions and the risk of abuse of this type of entry this 
regulation should be modified to require the permit holder to include on their notice of entry “the particular room or area the permit holder 
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proposes to consult with or advise the worker or workers who wish to participate in the discussions, which must be a reasonable location.” 
Disputes about whether a location is “reasonable” should be dealt with under Division 6 of Part 7 of the Model WHS Bill. 

 
Recommendation:  Modify regulation 2.4.6 as outlined above.  
 

 
Additional requirements – entry under sections 117, 120,121 (2.4.4-2.4.6) 
 
These are separate sections for each type of entry, but many of the requirements are the same. It would be preferable to have one provision 
which includes the requirements that are common to all entries, and to have subregulations that detail any additional requirements which are 
unique to each type of entry.   
 
A drafting change is required in 2.4.5(c)(iv) from “that worker”  to “that worker and the suspected contravention”  
 
         Recommendation:  The wording and drafting changes as described above 
         be adopted. 
 
Training requirements for WHS entry permits (2.4.1)  
 
Subregulation 2.4.1(1) specifies that the training for entry permit holders can be “provided or approved by the regulator”.  It is Ai Group’s strong 
view that the training should be provided by the regulator.  When exercising powers to enter the workplace, either to inquire into a suspected 
contravention or to “consult and advise” workers, the permit holder will be viewed as having an enforcement role, even though this is not 
technically correct.  In this context, and for the purposes of maintaining the credibility of WHS issues in the workplace, it is crucial that the 
permit holders clearly understand their role and how their actions will be viewed by the regulator.   
 

Recommendation:  Amend regulation 2.4.1 to require that training is 
provided by the regulator. 

 
Matters to be covered by the training (2.4.1) 
 
Subregulation 2.4.1(1) prescribes the matters to be covered by the training include:  

(a) right of entry requirements 
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(b) issue resolution requirements 
(c) duties under, and the framework of, the Bill and the regulations 
(d) requirements for the management of risks under section 17 of the Bill 
(e) the relationship between the WHS Bill and the Fair Work Act 

  
Subregulation 2.4.1(2) identifies that training must include any guidance material published by the regulator in relation to the Bill and the 
regulations. 
 
The regulations do not specify how long this training must be, nor whether the training should be competency based. 
 
When entering a workplace, either to inquire into a suspected contravention, or to consult and advise, the holding of entry permit will give the 
permit holder a level of perceived authority within the workplace.  Workers, and possibly the person conducting a business or undertaking, will 
assume that the permit holder has a high level of knowledge about WHS and how these issues should be addressed in the workplace.   
 
Particularly when entering the workplace to consult and advise they will be viewed as the expert and will certainly be assumed to know more 
about WHS than the health and safety representative.  It is quite possible that the workers and the person conducting a business or 
undertaking will take the advice of the permit holder and act according to their recommendations, particularly in small businesses.   
 
If the permit holder does not have the appropriate knowledge to give such advice and they either do not recognise their limitations or do not 
care about their limitations, there is a risk of workplaces thinking they are “safe” when they have adopted the recommendations (possible 
misguided recommendations) of the permit holder. 
 
With this level of potential influence in workplaces, it is essential that the permit holders are competent to consult and advise on the WHS 
issues which give rise to the entry in the first place.  Hence, in addition to the training being delivered by the regulator, it must also be 
competency based and be at least as long as the training provided to health and safety representatives.  Within this context, “recognition of 
prior learning” would be an appropriate way to recognise the knowledge and skills that will have been developed by some union organisers 
over a period of time. 
 

Recommendation:  That training of permit holders should be competency 
based and at least as long as the training provided to health and safety 
representatives, with consideration of prior learning.  
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Form of WHS entry permit (2.4.2)  
 
There is currently no requirement for the entry permit to include a photograph.  This should be added to the requirements.  
 

Recommendation:  Modify regulation 2.4.2 to require the entry permit to 
include a photograph.  

 
 
Chapter 3: General workplace management   
Part 3.1 General working environment 
 
General working environment (3.1) 
 
These regulations are a good example of excessive prescription that in some instances become inappropriate. Much of the information would 
be better suited to either codes of practice or other relevant guidance material. requirement that    
 

Recommendation:  Rework this part of the regulations to minimise 
prescription and relocate some of this material into the Code of Practice 

 
Remote or isolated work (3.1.3) 
 
From the Issues Paper (page 9):  An issue arises as  to whether the proposed regulation properly addres ses the risks associated with 
remote or isolated work. 
 
The definition of remote or isolated work at 3.1.3(3) includes “isolated from assistance of other persons (other than workers carrying out work 
with the worker)…” This indicates that if even if a person is working in a “distant” environment with many other people, these provisions will 
apply.  As the obligations relate to effective communication with the worker, this does not seem to make sense, and is causing some confusion 
amongst employers.  
 

Recommendation:  Reconsider the definition of remote or isolated work to 
ensure that the correct circumstances are included. 
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This regulation is peculiar in that it has a stand-alone focus on communication with no reference to other control measures that might eliminate 
or minimise the risks associated with remote or isolated work.  The current wording implies that if you can’t eliminate the risks associated with 
this type of work, the only control measure you need to consider is communication.  
 
A concern also arises in 3.1.3(2) where the regulations state that a person conducting a business must “implement measures that include 
effective communication with the worker.” This is not qualified by so far as is reasonably practicable and as currently worded it could potentially 
place the person conducting the business or undertaking in breach of the regulation if anyone failed to effectively communicate using the 
system.   It would be more appropriate to require the establishment of a system which “enables” effective communication.  
 
Ai Group recognises the importance of addressing issues associated with remote and isolated work, and can understand the intent of including 
this topic in the regulations.  However, we believe that the content of this regulation would be better placed in the associated Code of Practice, 
encompassing a broader range of issues associated with remote or isolated work. 
 

Recommendation: Move the information in this regulation into the Code of 
Practice and expand the information. 

 
Recommendation:  Replace “must implement measures” with “must 
establish procedures which enable effective communication”; or qualify the 
provision with “so far as is reasonably practicable”. 

 
 
Part 3.2 Personal protective equipment 
 
Personal protective equipment (3.2) 
 
From our involvement in SIG-OHS, it is our understanding that the provisions are intended to clarify that the responsibility for supplying 
personal protective equipment (PPE) must rest with a person conducting a business or undertaking, not with the worker.  This is consistent with 
section 273 of the Bill which states “a person conducting a business or undertaking must not impose a levy or charge on a worker, or permit a 
levy or charge to be imposed on a worker, for anything done, or provided, in relation to work health and safety”.   
 
However, there was also concern that specific reference to PPE within the regulations would undermine the hierarchical approach to risk 
control that must be applied to eliminate and minimise risks, with PPE as the lowest level of control.   
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The resulting provisions are overly detailed and complex, and may even be misleading.  Regulation 3.2.1(1) states that this regulation applies if 
it is not reasonably practicable to eliminate risks or minimise risks by control measures other than the use of PPE.  This could be read to mean 
that these obligations do not apply if PPE has been inappropriately chosen as the solution, when other reasonably practicable control measures 
are available.  This is clearly not the intention of the regulation, which is aiming to clarifying that PPE is a lower level control measure. 
 
Regulation 3.2.1(2) provides a far more appropriate description of the approach to PPE. 
 
Further, regulation 3.2.2 appears to be trying to achieve a focus on: the selection, use and maintenance of PPE (2)(a) to (b); the provision of 
appropriate information, training, instruction and supervision (2)(c) to (d).  Exclusions relating to a “person who is not a worker” are also overly 
complex and unhelpful. 
 
In spite of regulation 3.2.1 and 3.2.2 covering more than two pages of the regulations, in their current form they do not add much value to the 
regulations.  They definitely do not achieve the policy outcome of clarifying that “workers” should not be required to pay for their own PPE. 
 

Recommendation: Remove all reference to PPE in this part of the 
regulations, or reword the regulations so that they achieve the intended 
outcome of protecting workers from being required to pay for PPE 
 
Recommendation:  If the provisions relating to PPE remain in the 
regulations, remove regulation 3.2.1(1), or shorten it and relocate it after 
3.2.1(2)  

 
Air supplied respiratory equipment (3.2.3) 
 
From the Issues Paper (page 9)  An issue arises as to whether it is preferable to specify generic stan dards for air supplied respiratory 
equipment in these Regulations or specify these kin ds of standards elsewhere, such as in a Code of Pra ctice. 
 
This regulation contains very prescriptive and specialised detail including air pressure, oxygen levels and the temperature of air supplied via 
this equipment.  Concerns about the appropriateness of the current detail have also been raised, for example: the values for CO, CO2 and oil 
are different to those detailed in the AS1715; and the temperature range of 15 to 25 is “suggested” in AS1715, not prescribed.  Regulation 
3.2.3(4) requires that the air supplied respiratory equipment must have fittings that “cannot be connected to any other equipment in the 
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workplace”. However, without a definition of air supplied respiratory equipment it is not clear whether this includes compressors and pumps, or 
is limited to hoses and masks. 
 
The regulation contains far too much detail for a regulation and it would be better in a code or guidance or to rely on the requirements of the 
Australian Standard.  Additionally detail for other forms of PPE is not specified so it implies that air supplied respiratory equipment is more 
important.  
 

Recommendation: Move prescriptive detail into a Code of Practice or 
guidance material 

 
Duties of worker (3.2.5) 
 
The four sub-regulations that describe the duties of workers in relation to PPE duplicate the obligations in the Bill in that the worker must use 
the equipment properly as instructed and must not intentionally damage or misuse it. Given the level of detail provided about the duties of a 
person conducting a business or undertaking, it is warranted and creates some balance.  However, if the detailed obligations of the person 
conducting a business or undertaking are removed, these requirements could also be removed. 
 

Recommendation:  Retain these provisions if the detailed provisions for the 
person conducting a business or undertaking are retained.  Otherwise 
remove them.   

 
Part 3.3 First aid  
Duty to provide first aid (3.3.1)  
 
This regulation is succinct in providing an overarching statement about the person conducting a business or undertaking’s duties in relation to 
first aid. This is an improvement on some of the other lengthy, prescriptive regulations, particularly since the regulations will be supported by an 
informative Code of Practice.  
 
However the regulation contains provisions which could potentially have wider implications than intended. For example, regulation 3.3.1(1)(a) 
should be about “access to” rather than “provision of” first aid.  Further, the obligation should be qualified by “so far as is reasonably 
practicable”.  In regulation 3.3.1(3)(c) reference is made to the size and “location” of the workplace; it would be more relevant to say “timely 
access to medical facilities”, rather than location. 
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Recommendation: Change the wording to reflect the above changes.  
Provide additional information in the Code of Practice and/or guidance 
material to clarify how to determine appropriate requirements for various 
types of workplaces. 

 
 
Part 3.4 Emergency plans 
Emergency plans (3.4.1 to 3.4.3)  
 
This part sets out the duty of the person conducting a business or undertaking to: prepare emergency plans (3.4.1); display evacuation 
procedures and provide information, training and instruction (3.4.2); and ensure the procedures are tested (3.4.3).  
 
Small businesses have raised concerns about the level of detail required in these procedures and, in particular, how much of the material 
needs to be written.  It may be more appropriate to focus on an obligation of the person conducting a business or undertaking to: 

• ensure so far as is reasonably practicable that there is a safe means of evacuation in an emergency; and 
• that workers and visitors receive adequate information, instruction and training to enable them to respond appropriately in an 

emergency.  
 
This would reduce concerns about the need to have documented procedures and provide a more practical approach for a small workplace with 
a low level of risk and obvious exit points. Detail about how various types of businesses could comply with this obligation could then be 
included in the Code of Practice and related guidance material. 
 

Recommendation: Refocus the regulations on the development of a safe 
response to an emergency, rather than focusing on documented procedures. 

 
 
Part 3.5 Review of general workplace management measures 
 
Duty to review general workplace management measure s (3.5.1) 
 
Regulation 3.5.1 outlines obligations to review general workplace management measures.  Regulation 3.5.1(b) refers to risk control measures.  
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However, not all items covered in this part are risk controls, some are welfare issues.  
 

Recommendation: Rewrite the regulation to clearly identify whether this 
regulation only applies to risk controls, or whether it also applies to welfare 
issues.   
 

Chapter 4 : Hazardous work   
Part 4.1 Noise  
 
The noise regulations are appropriately succinct with detailed information included in the Code of Practice.  
 
Ai Group supports regulations having this limited amount of detail and would like to see similar low levels of prescription in more of the 
regulations.   
 
Control of noise (4.1.2 ) 
 
The regulations include an appropriate hierarchy to control the risk of noise.  Whilst it is written in a slightly different form to the other 
regulations, this is necessary due to the fact that the aim is to reduce noise to an acceptable level, not to eliminate all noise.  
          

Recommendation: Maintain regulations 4.1.1 and 4.1.2 as currently written 
 

 
Part 4.2 Hazardous manual tasks 
 
The hazardous manual tasks regulations are appropriately concise with detailed information included in the Code of Practice.  
 
Identification of hazardous manual task (4.2.3) 
 
This is one of only a small number of regulations which specifically require the person conducting a business or undertaking to identify “all” 
manual tasks that involve a hazardous manual task.  Whilst the provision is qualified by “so far as is reasonably practicable”, it lacks clarity and 
employers have raised concerns about how they can comply with this provision in relation to every possible hazardous manual task. 
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Recommendation: Delete this regulation and focus the duty holder on risk 
controls, rather than hazard identification. 

 
 
Part 4.3 Confined spaces  
 
The definition (4.3.2) 
 
From the Issues Paper (page 11):  consideration sho uld be given as to whether the proposed Regulations  properly capture all the 
kinds of spaces that should be regulated under this  Part.  In particular, consideration should be give n as to whether a space 
necessarily needs to have restricted means of entry  and exit for it to be classified as a ‘confined sp ace’.  
 
During our consultation process this issue was discussed in some depth at each of our meetings with employers.  The difficulties associated 
with ensuring the appropriate scope of the regulations was recognised by all of those who are involved in this type of work.  
 
If the scope is too broad, spaces which were never intended to be classified as confined spaces will fall into the definition, decreasing the 
credibility and importance of the detailed control measures required for this type of work.  If the scope is too narrow, spaces that clearly carry 
the characteristics and attendant risks associated with confined spaces will be unintentionally excluded.   
 
The question needs to be asked as to whether the reference to a provision which “may” (or may not) occur adds any value to the definition.  We 
might also say the “space may be painted blue”.  
 
It is Ai Group’s view that a definition that initiates a broad range of duties should not include a word like “may”.  This raises the question, as to 
whether it is necessary to have reference to restricted entry or exit at all?  It is noted that the 2009 Australian Standard has removed reference 
to restricted access from the definition they use.  A note, explains the way in which restricted access may be a consideration.  
 

Recommendation:  That consideration is given to modifying the definition to 
exclude a specific reference to “restricted means of entry and exit” and 
utilise the Code of Practice to explain the types of spaces which are included 
and excluded.  
 

It should also be noted that, in relation to engulfment, the Australian Standard states that (Note 5 of 1.5.5) “a rising level of liquid in an enclosed 



This submission is made by The Australian Industry Group         Page 36  
 

or partially enclosed space may cause engulfment through the inability of a person to readily exit the space.  Drowning in a reservoir, dam or 
tank where the level of liquid is static is not considered to be drowning from engulfment”. 
 

Recommendation:  That consideration is given to dealing with the definition 
of engulfment by liquid by including a similar explanation as the one included 
in the Australian Standard. 

 
Meaning of entry into a confined space (4.3.3) 
 
Subregulation 4.3.3 includes, at (b) in the “meaning of confined space”, reference to a person in close proximity “in such circumstances that 
there is a serious risk that the person’s head or upper body will inadvertently enter the confined space”.  This provision appears to be in conflict 
with the tight controls that should be applied when undertaking confined space entry.  A person should either be part of the confined space 
entry, or excluded from the area – hence inadvertent entry should not be a consideration. 
 

Recommendation:  Review the meaning of confined space entry to 
determine when this sort of circumstance may occur to determine whether 
this provision is really needed.  

 
Application to emergency services (4.3.4) 
 
This regulation excludes an entry by an emergency services worker if, “at the direction of the emergency service organisation” the entry is to 
rescue or administer first aid”.  It is unclear what is meant by “at the direction of …”  It may be more appropriate to say “while performing work 
as an emergency services worker 
 

Recommendation:  Consider whether changes are needed to more 
accurately reflect the purpose of this application provision.  

 
Use of the word practicable, rather than “reasonabl y practicable”  
 
Subregulation 4.3.11(b) uses the terminology “if practicable”.  It is not clear why the standard words “reasonably practicable” have not been 
utilised.  
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Subregulation 4.3.12(1) refers to “so far as is reasonably practicable”.  However 4.3.12(2) states “if it is not practicable” 
 
Subregulation 4.3.15(2) refers to “if it is not practicable”. 
 

Recommendation:  Consider whether the qualifier should be “if reasonably 
practicable”. 
 

Specific control – atmosphere (4.3.13) and atmosphe re exposure standard (4.3.14) 
 
Subregulation 4.3.13(2) appears to create an absolute obligation through the preamble and (a).  However, (b) then states “if it is not reasonably 
practicable”.  Ai Group agrees that this qualifier should be utilised, but it would appear to also be needed to qualify (a) by “so far as is 
reasonably practicable”.  A similar issue occurs in 4.3.14 and 4.3.15 
 

Recommendation:  Include the appropriate qualifier in all parts of the 
regulations. 

 
These two regulations are overlapping in their application.   

• 4.3.13 (1)(a) requires the purging of the space to remove contaminants 
• 4.3.13(1)(b) refers to limiting the use of oxygen for the purposes of purging 
• 4.3.13(2) relates to safe oxygen levels 
• 4.3.14 requires the person conducting the business or undertaking to ensure exposure standards for contaminants are not exceeded. 

 
It may be more appropriate to combine these regulations into one regulation entitled “atmosphere” 
 

Recommendation:  Consider combining regulations 4.3.13 and 4.3.14 to 
remove the overlapping that occurs. 
 

 
Specific control – atmospheric exposure standard (4 .3.14) 
 
Subregulation 4.3.14(1) is inconsistent with the approach in 4.3.13(2)(a) which refers to oxygen levels. 
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4.3.13(2)(a) states that the person conducting the business or undertaking must ensure the atmosphere of the confined space has a safe 
oxygen level; (b) then outlines what needs to be done to protect the worker if a safe oxygen level cannot be maintained within the space, i.e. 
the use of air supplied respiratory protection. 
 
4.3.14(1) requires the person conducting a business or undertaking to ensure that a worker carrying out work is not exposed…to a contaminant 
that exceeds the exposure standard…; (2) then outlines what needs to be done to protect the worker if the exposure standard is exceeded in 
the confined space, i.e. the use of air supplied respiratory protection. 
 
Both of these provisions are trying to achieve the same outcome; the fact that they are written differently may lead the reader to think they are 
different.  Both regulations should be written in the same manner as 4.3.13, i.e. reduce the risk within the confined space and then protect the 
worker from exposure by supplying PPE . 
 

Recommendation:  Modify regulation 4.3.14 to match the approach taken in 
4.3.13 (subject to further recommendations made in relation to 4.3.13) 
 

Specific control – fire and explosion (4.3.16) 
 
This regulation states that “if there is a possibility of fire or explosion in a confined space, ensure that no ignition source is introduced into the 
confined space from outside or within the space”. 
 
We have received significant feedback from employers that there must be a qualifier included in this regulation.  Welding, which is an ignition 
source, is routinely undertaken within confined spaces.  It should be noted that section 3.4.8 of the Australian Standard for Confined Spaces 
says “where a flammable airborne contaminant might exist, precautions should be taken to eliminate all sources of ignition”. 
 
It is the view of much of industry that this provision needs to be qualified by “so far as is reasonably practicable; and then supplemented by 
detail on how controls should be implemented.  
   

Recommendation:  Insert a qualifier into this provision and provide an 
additional subregulation outlining appropriate controls or cover these 
additional controls in the Code of Practice. 
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Personal protective equipment in emergencies (4.3.1 8) 
 
Subregulation 4.3.18(2) states that a person conducting a business or undertaking must provide … air supplied respiratory equipment in an 
emergency …”  A similar provision applies in 4.3.18(3).  These provisions should read that the person conducting a business or undertaking 
must ensure that the appropriate equipment is available for use if there is an emergency”.  As currently written the obligation does not 
commence until there is an emergency, and then it is too late for an organisation to provide the equipment. 
 

Recommendation:  Reword regulation 4.3.18 to focus on being prepared 
for an emergency.  

 
Part 4.4 Falls  
 
Title of this part 
 
As this part covers the topics of “falls” and “falling objects” it should be retitled to clearly indicate the scope of coverage. 
 

Recommendation:  Change the title of this part to “falls and falling objects”; 
a subsequent change would also be required to the title of the related Code 
of Practice. 
 

Scope of the regulations 
 
Ai Group is not comfortable with the current scope of the regulations, applying to all falls from one level to another.  The current meaning of fall 
hazard (4.4.1) creates some particular issues in relation to these lower level falls.  The definition applies to “a risk to a worker or other person 
while at, or in the vicinity of a workplace”.  Subregulation 4.4.1(2), in combination with 4.4.2 and 4.4.3 creates an obligation on a person 
conducting a business or undertaking to identify all fall hazards associated with the business or undertaking and eliminate or minimise (so far 
as is reasonably practicable) the risk of those hazards in relation to falls of workers or other persons in the vicinity of an opening or edge, or a 
slippery, sloping or unstable surface. 
 

Recommendation:  Refine the definition of fall hazard to overcome the 
unintended consequences associated with the combined use of “vicinity” and 
“other person”. 
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We recognise the difficulties associated with imposing an arbitrary height such as 2 metres, in a regulation; clearly there is no significant 
difference between a fall from 1.9 metres and a fall from 2.1 metres.  However, the response to having regulations apply to falls off steps, small 
step stools etc. has created both cynicism and concern from employers.  This is particularly the case when the “meaning of fall hazard” leads to 
the need to ensure appropriate administrative controls or other reasonably practicable risk control measures are applied to stop a visitor falling 
down one step.   
 
Instead of the focus being on the importance of controlling risks of falls from heights, the discussion often focuses on the requirement to put in 
place detailed controls to reduce the risk of a person slipping when stepping off a properly designed and well-maintained gutter.  We encourage 
consideration of a better way to deal with the falls with potentially high risk outcomes.  This could be achieved by introducing a threshold above 
which the regulations apply, or by modifying the detail of the regulations as outlined below. 
 

Recommendation: That consideration be given to how the regulations can 
be modified to more accurately reflect the major risks of falls from heights, to 
ensure that these regulations are not ridiculed by workers and persons 
conducting a business or undertaking.  

 
Definitions – fall (1.1.5) and fall hazard (4.4.1) 
 
This part illustrates the difficulties associated with having some definitions within the relevant chapter/part, and others in the definitions section; 
particularly as there is no cross-referencing within the body of the regulations to direct the reader to the definitions.   
 
4.4.1 provides a definition of fall hazard; fall is defined in 1.1.5.  The inexperienced reader, finding a definition of fall hazard in the body of the 
regulations, is likely to presume that there is no definition of fall.   
 

Recommendation:  See recommendation associated with definitions 
generally. 

 
Hazard identification (4.4.2) 
 
The requirement to identify hazards is used inconsistently across the regulations.  However, it is most apparent in these regulations as 4.4.2 
creates an obligation to identify “all fall hazards”, but there is no comparable requirement in relation to falling objects. 



This submission is made by The Australian Industry Group         Page 41  
 

 
The focus of the regulations should be on controlling risks; the role of hazard identification is addressed in the relevant Code of Practice.  By 
specifically requiring hazard identification in the regulations, especially for a risk of a fall from a relatively low height, there is an implication that 
every one of these hazards needs to be documented in order to demonstrate compliance.  This could lead to a reduction in the focus on risk 
controls.  It also creates the potential that the importance of controlling these risks could be undermined by comments such as “do I have to 
identify every step, gutter and chair a person might fall from?” 
 

Recommendation:  Remove the requirement to identify all fall hazards. 
 

Control of risks (4.4.3) 
 
These control measures are closely aligned to those specified in the current falls regulations in Victoria and the Commonwealth.  Both of these 
regulations apply to falls above two metres.  As such, the control measures do not translate well across to regulations which apply to a fall 
“from one level to another”, which could include: falling of a small step stool; falling off a chair; falling of a low work platform; and slipping on a 
step.  The following issues have been identified in relation to this hierarchy: 
 

4.4.3(1) combines an elimination option (carried out on the ground) with a minimisation option (carried out on a solid construction) into 
the one control measure.   
 
4.4.3(1) refers to a solid construction, which is defined separately in regulation 1.1.5; this has the potential to create confusion for 
readers.   
 
Existing regulations in some jurisdictions have a clearer approach to this issue by stating within the regulations: 
• Provision of safe access; secure fences, covers or other forms of safeguarding (South Australia) 
• Provision of safe means of access; provision of secure fences, edge protection, working platforms, covers or other forms of 

safeguarding (Northern Territory) 
• Stable and securely fenced work platform; secure perimeter screens, fencing, handrails or other forms of physical barriers 

The focus of 4.4.3 (2), (3) and (4) are on control measures that are only appropriate for falls from a height and create the potential for those 
reading the regulations to not contemplate other types of falls. Given the breadth of these regulations, it may be more appropriate to utilise the 
approach taken in existing regulations – “provision and maintenance of a safe system of work”.  The Code of Practice could then be utilised to 
provide detail on the types of systems that are appropriate for specific fall risks.   
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Many of the fall risks will be unable to be controlled by the provisions of 4.4.3 (1) to (4).  Hence, people will need to refer to 4.4.4(5) for 
guidance on how to minimise risk.  This creates a number of difficulties: 

• Whilst a ladder is often an appropriate piece of equipment to access work areas, it is not in itself a control measure; 
• Administrative control measures are not defined 
• It is unclear what is meant by “all other reasonably practicable risk control measures” 

 
These issues may be better captured as a sub-system of “provision and maintenance of a safe system of work” as outlined above. 

 
Recommendation:  Rework the hierarchy to ensure it provides a more 
appropriate approach to managing the risks of a broad range of falls, and 
ensures that elimination and minimisation provisions are not combined into 
one sub-regulation. 
 

Recording of administrative controls for fall hazar ds over 2 metres (4.4.4) 
 
This is the only part of the regulations which specifically requires a person conducting a business or undertaking to make a record as to why 
higher level controls were not utilised.  This provision has been adopted from the Victorian regulations and has historical rather than practical 
applications, and creates a significant administrative burden without contributing to safer workplaces.  
 
It should also be noted that the regulation is misleading. Regulation 4.4.4(1) states that this regulation applies if control measures in 4.4.3 (1), 
(2), (3) and (4) are not implemented.  From this you should infer that the regulation applies to all the control measures in 4.4.3(5), i.e. ladders, 
administrative controls and all other reasonably practicable risk controls.  However, both the heading and the detail in 4.4.4(1)(a) indicates that 
these obligations only apply to administrative controls. 
 

Recommendation:  That this provision is removed from the regulations.  If 
this recommendation is not accepted, the regulation needs to be reworked to 
ensure that its application can be clearly understood. 
 

Suitability and maintenance of risk controls (4.4.5 ) 
 
This provision establishes a requirement to ensure that risk control measures are: fit for purpose; suitable for the nature of the work; suitable for 
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the duration of the work; installed and set up correctly; used correctly; and maintained correctly.  There are no similar provisions elsewhere in 
the regulations, possibly creating a perception that these are not requirements for control measures used in relation to other risks.  The 
requirement to ensure that control measures are suitable and maintained is implicit in all the other regulations; hence this provision is 
unnecessary. 
 

Recommendation:  That this provision is removed from the regulations. 
 

Emergency procedures for falls (4.4.6) 
 
It appears that the emergency procedures specified in this regulation are particularly appropriate to falls from heights, not all falls.  This is 
particularly the case in relation to rescue procedures outlined in (1)(b) which are most relevant to circumstances where a person is utilising a 
harness and needs to be rescued from a fall in which the harness is likely to put them at further risk of serious injury or death.  These issues 
can be properly dealt with by the regulations for emergency procedures generally with specific detail in the Code of Practice in relation to these 
types of rescues.  
 

Recommendation:   That this provision is removed from the regulations.  
 

Falling objects (4.4.8) – drafting issue 
 
It is our understanding that the regulation of falling objects is aimed to minimise the risk of people being injured by something that falls on them 
from a height.  However, as currently drafted, regulation 4.4.8(1) would apply to any risk, of any thing, falling any distance.  This is clearly not 
the intention of the regulation. 
 

Recommendation:  Recast the regulation to ensure that it addresses the 
significant risks associated with objects of significant weight being dropped 
from height. 
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The manner in which 4.4.8(2) is drafted is clumsy and difficult for the reader to follow.  The provisions referred to in this regulation should either 
be completely restated in relation to falling objects, or the provisions should be relocated to the end of this part and reworded to appropriately 
apply to both falls and falling objects.  Alternatively, if our earlier recommendation to have one provision for review of risk controls at the 
commencement of the regulations, this issue may be addressed. 
 

Recommendation:  That these provisions be rewritten in line with one of the 
options outlined above.   

 
From the Issues Paper (page 11):  An issue arises a s to whether similar exclusions [theatre performanc es, stunts etc] should be 
made under this part.   
 
It is Ai Group’s view that this issue can be adequately addressed by the application of the test of what is “reasonably practicable”.  There should 
not be any need for an exclusion in the regulations. 
 

Recommendation:  Do not have an exclusion for theatre performances, 
stunts etc. in the fall regulations. 
 

Part 4.5 High risk work (e.g. Accreditation of Assessors) 
 
From the Issues Paper (page 11):  Consideration sho uld be given as to whether the proposed high risk w ork classifications are 
appropriate for the purposes of the model WHS Regul ations, including the “reach stacker” licence. 
 
See our comments below. 
 
New licence class – reach stackers 
 
There is insufficient detail provided in the draft regulations to clearly identify which equipment will be covered by this licence class.  Industry is 
seeking to be involved in consultation as the class is defined.  It is important than any such consultation encompasses the broad range of 
workplaces where this plant may be utilised, not just the most obvious locations of ports. 
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Recommendation:  That a broad range of industry be consulted during 
development of the reach stacker licence class to ensure that there is clarity 
around which equipment is included and excluded.   
 

Dealing with competency requirements when licences are not required 
 
It is not possible to consider licensing of high risk work without raising the issue of inappropriate decisions being made in the non-licensed area 
of risk.  Across the country, issues arise in circumstances where workers are required to have some level of competence to do a task, but the 
skills and knowledge required to undertake the work is significantly lower than that required for a licence.  Inspectors are then inclined to 
require the worker to have a dogging or rigging licence, because it is the lowest level of licence available.  This creates a range of concerns for 
industry:  workers are being required to undertake training and licensing covering a much broader range of skills than is necessary; workers 
who obtain this licence and then do not use the full range of skills will be licensed, but not fully competent to undertake the full range of tasks if 
they move onto another workplace where they plan to utilise the licence.  Ultimately this approach damages the credibility of the licensing 
scheme, and WHS generally, without adding to safety within workplaces. 
 

Recommendation:  That, during implementation of the new laws, the 
jurisdictions reach an agreement about how this issue can be handled in a 
way that maximises safety outcomes. 
 

Requirement to be licensed (4.5.1) 
 
It would be helpful if there was a reference to Schedule 5 in this introductory regulation. 
 

Recommendation:  Include a reference to Schedule 5 in regulation 4.5.1. 
 
Exceptions (4.5.2)   
 
Person waiting for a decision on their application 
 
Subregulation (1)(b) states that a person who has applied for a licence (having been certified as competent) and is waiting for a decision, is not 
required to have a licence as long as they are working under supervision.  If they are a competent driver, the requirement to be supervised 
does not appear to be appropriate.   
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Recommendation:  In 4.5.2(1)(b) remove the requirement for supervision. 
 

Manufacture, testing etc. 
 
Subreguation (2) states that “a person who carries out high risk work involving plant is not required to be licensed…” if they are undertaking 
manufacture, testing etc. and a range of specific circumstances apply.  It appears that the combined requirements actually create a situation 
where the work being undertaken is not high risk work.  It would appear more appropriate to list this work as not being high risk work, rather 
than creating an exception. 
 

Recommendation:  Reword the provision to identify work that is not high 
risk work, rather than creating an exception for these circumstances. 
 

 
Subregulation 4.5.2(5) provides a clarifying point to subregulation (2) and should subsequently be located directly after that regulation.  It is 
unclear exactly what is intended by the combination of the two references to moving.  In (2) it is implied “moving” enables the person to drive 
the equipment from one workplace to another.  However, when read in conjunction with (5) it appears that “moving” might actually mean 
transporting the equipment on a truck.  These provisions need to be rewritten to clearly identify which moving activities can and cannot be 
undertaken by a person without a high risk work licence.  Ai Group does not believe it is appropriate to restrict the ability to move a piece of 
plant on and off a truck to people with high risk work licences. 
 
 

Recommendation:  Remove the restriction on moving a piece of plant on 
and off a truck; if this restriction remains, relocate subregulation (2) and (5) 
to directly below 4.5.1.  

 
 
General – Processes for licensing (4.5.4 to 4.5.29)  and accreditation (4.5.32 to 4.5.57) 
 
Collectively, these provisions cover approximately 30 pages of the regulations (6.5% of the main body of the regulations, excluding schedules). 
As these provisions are administrative in nature, and not relevant to the average workplace, it would appear to be more appropriate for them to 
be in a later section of the regulations, possibly even as a schedule. People who wish to apply for a licence are more likely to be seeking simple 
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information on the regulators’ website than to be reading the regulations.  This would contribute to making the regulations more user friendly for 
the duty holders and workers.   

Recommendation:  Relocate these administrative provisions to the back of 
the regulations.  
 

Additional information – in relation to licences (4 .5.6) and in relation to accreditation (4.5.34) 
 
When considering an application for a licence for high risk work or accreditation as an assessor, this regulation enables the regulator to seek 
additional information and for the regulator to determine what is an appropriate time to provide that information.  A failure to provide the 
information by the date specified is seen to be a withdrawal of the application.  This could be unreasonable in practice.  There should be 
reference to a period of time which is “at least”… 
  

Recommendation:  Insert a minimum period of time that the regulator must 
allow for the provision of additional information in regulations 4.5.6 and 
4.5.34. 
 

Decision on application (4.5.7) 
 
This section requires that the regulator advise of their decision to grant a high risk work licence 30 days of making the decision (4).  If a 
decision is not made within 120 days the regulator “is taken to have refused to grant the licence applied for” (5).  The deeming provisions in (5) 
are designed to enable the applicant to access review provisions.  As currently written, these provisions create a number of difficulties. 
 
Firstly, the period of 120 days is too long. 
 
Secondly, the provisions are overly complex and do not appear to meet their intended purpose:  
 

• It is not clear what is intended by subregulation (4).  On first reading it appears that the regulator must make a decision within 30 days, 
but that is not actually the case.  It only requires the regulator to advise the applicant within 30 days of making their decision. 

 
• Subregulation (5) establishes a deemed refusal if a decision has not been made at 120 days, which enables the applicant to initiate 

internal review.  However, when you combine subregulations (4) and (5), it would appear that the applicant could not actually make an 
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application for internal review until 150 days has expired, i.e. the 120 days to make a decision, plus the 30 days to advise of that 
decision. 

 
It would make more sense to delete subregulation (4) and to then state in (5) that the regulator must advise of the decision to grant or refuse a 
licence within 30 days (a more appropriate timeframe than 120) and that if the applicant has not received a response in that time the application 
is deemed to have been refused. 
 

Recommendation:  Delete 4.5.7(4) and modify 4.5.7(5) to allow for a 
decision to be deemed if the applicant has not received advice of a decision 
within 30 days. 
 

Refusal to grant high risk work licence – process ( 4.5.9) 
 
This regulation requires the regulator to provide written advice to the applicant if they are intending to refuse to grant a licence and advise the 
application that they may, by a specified date, make a submission to the regulator in relation to the proposed refusal.  There should be 
reference to a period of time which is “at least”… 
  

Recommendation:  Insert a minimum period of time that the regulator must 
allow for the applicant to make a submission. 
 

Immediate suspension (4.5.27) 
 
In its own right, this regulation does not appear to be a reviewable decision.  However, the regulation does refer to a decision to suspend in line 
with regulation 5.2.23 (normal suspension and cancellation provisions); and a decision made under regulation 4.5.23 is reviewable.  It may be 
of value to include a note on this regulation, or in 10.1 which clearly outlines a decision under 4.5.27 is reviewable and what the status of the 
licence would be pending review. 
 

Recommendation:  Provide some clarity to the processes of review as it 
applies to immediate suspension. 
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Part 4.6 Abrasive blasting 
 
General 
 
Whilst being prescriptive in nature, the regulations for abrasive blasting are very limited in their scope, focusing on: ventilation; waste materials; 
and washing and decontamination facilities.  A detailed Code of Practice for abrasive blasting is currently under development, as are codes for 
welding and spray painting.  When considering this current work, and the limited scope of these regulations, it does not seem appropriate to 
have a regulation focused on abrasive blasting.  Combining all the relevant information into the Code of Practice would provide a much better 
approach for those undertaking such work. 
 

Recommendation:  That the draft regulations on abrasive blasting be 
removed, with all necessary information covered in a Code of Practice. 

 
Part 4.7 Electrical work 
 
Application (4.7.1) 
 
Regulation 4.7.1(2) states that these regulations apply if it is not reasonably practicable for the person conducting a business or undertaking to 
eliminate risks….  This is a very different approach to the other regulations, where elimination is dealt with in the “risk control” part of the 
regulations.  It is not clear whether this is an intentional deviation or a drafting error 
 

Recommendation:  Review this regulation to determine if it is intended and, 
if it is, whether this would be an appropriate approach in other regulations. 

 
Application and meanings (4.7.1 to 4.7.4) 
 
The application provision at 4.7.1 states that “this part does not apply to the works of an electricity supply authority used for the generation, 
transmission or distribution of electricity”.  Ai Group supports this application and believes it is appropriate to exclude those works.   
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However Division 7 (4.7.23) then establishes requirements related to work near overhead electric lines (which are most likely electrical 
equipment that is part of the works of an electricity supply authority). 
 
         Recommendation: Reword provision e.g. “this part does not apply to work 
         undertaken by or on behalf of an electrical supply authority, in relation to  
         electrical equipment or an electrical installation that is part of the works of an 
         electricity supply authority.” 
 
 
Feedback from industry has consistently identified that the accepted and mandated standard for electrical work is AS/NZS 3000 Wiring Rules. 
The use of this standard is industry-wide and the language entrenched. Definitions in 4.7.2 of the new regulations do not align with the well-
known and accepted definitions included in the Wiring Rules.  The explanation of electrical installation 4.7.3 is also inconsistent with the 
provisions in the standard. 
 
When describing electrical work the choice of words and definitions have further implications in 4.7.4 (2)(a), for example “flexible cord plug and 
socket outlet” could inadvertently include a significant electrical installation. This is an unintended consequence and can be rectified by 
reverting to the known terminology “general purpose outlet (socket)”.  
 
         Recommendation: Reintroduce the terms “general purpose outlet (socket)” 
         and remove the words “flexible cord plug and socket outlet.” 
 
Ensure safety of electrical installation (4.7.5) 
 
In this regulation, a person conducting a business or undertaking is given obligations in relation to a broad range of activities, including design, 
construction, installation etc.  Whilst qualified by “reasonably practicable” it is not clear which of these obligations rest with the person with 
management and control of workplaces (s.20 of the Act); the person with management and control of fixtures, fittings or plant at workplaces 
(s.21 of the Act); or with upstream duty holders.   
 

Recommendation: Reword 4.7.5 to indicate which person conducting a 
business or undertaking has which obligations.  
 

 



This submission is made by The Australian Industry Group         Page 51  
 

Hazard identification –electrical equipment (4.7.6 & 4.7.7)  
 
This is one of only a small number of regulations which specifically require the person conducting a business or undertaking to identify “all” 
electrical hazards.  Whilst the provision is qualified by “so far as is reasonably practicable”, it lacks clarity and employers have raised concerns 
about how they can comply with this provision in relation to every possible electrical hazard. 
 

Recommendation: Delete this regulation and focus the duty holder on risk 
controls, rather than hazard identification. 

 
Testing of electrical equipment (4.7.9) 
 
The regulations require testing of equipment if it is used in a hostile operating environment. Whilst hostile operating environment is defined in 
4.7.9(1)(b), the description is very broad and has created some confusion in industry. Further detail, including examples of what is not a hostile 
operating environment, will need to be included in the Code of Practice. 
 

Recommendation:  Provide more guidance on hostile operating 
environments in the Code of Practice. 

 
Electrical work on energised equipment  (Division 4 ) 
 
The regulations prohibit work on energised equipment except in specific circumstances. The regulations are worded in a way that gives the 
wrong emphasis. This can be corrected by making drafting changes to the regulations in this division.  
  
4.7.12 Duty to determine whether equipment is energ ised 
 
Should be retitled as “Duty to work de-energised” and PCBU duties that read “must ensure that” in 4.7.12 (1) and (2) should be qualified by “so 
far as is reasonably practicable”.  
 
4.7.14 Electrical work on energised equipment – whe n permitted 
 
This should be reworded to read “Duty to work de-energised – Exceptions”  
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4.7.15 Preliminary steps  
 
The words “or isolated” should be added to 4.7.15(c) in relation to “electrical equipment can be disconnected…from its electricity supply” as 
“isolated” is a recognised term and action in the industry in situations where it is not practical to disconnect equipment. 
 
4.7.17 Contact with equipment being worked on 
 
“any contact” should be “any inadvertent contact”. The use of the term ‘any’ reads as though the person cannot touch the equipment and 
therefore stops them working on it.  
 

Recommendation: Reword and make drafting changes to 4.7.12 to 4.7.17 
as indicated above.  

 
Preliminary steps 4.7.15(d) 
 
This regulation establishes a specific obligation to consult with the person with management or control of the workplace.  This is inconsistent 
with obligations elsewhere in the regulations.  It is not clear whether this is intended to relate to the obligation in s.46 of the Bill to consult, 
cooperate and coordinate with other duty holders Is this linked to the overlapping duty provisions? If so, should the obligation be to consult, 
cooperate and coordinate?  Whatever the intent of the regulation, it creates a risk that other regulations will be “read down” as they do not 
duplicate the Bill obligations to either consult with workers, or consult, cooperate and coordinate with other duty holders. 
 

Recommendation:  remove reference to “consult” in this regulation and 
deal with this issue in the Code of Practice. 

 
 
How the work is carried out (4.7.18) 
 
The current wording of 4.7.18(5)(a) to exclude the need for an observer if “the work consists only of testing” should be modified to read “the 
work consists only of testing or fault finding”.  Otherwise there will be some significant unintended implications for industry. 
 
The use of “and” between 4.7.18(5)(a) and (b) means that all routine testing would require a risk assessment to be performed to determine 
whether an observer is required.  This should be reworded to “or”. 
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         Recommendation: Reword and make drafting changes to 4.7.18 as  
         indicated above. 
 
Electrical installations at construction sites (4.7 .20) 
 
This regulation requires that all electrical installations on construction sites comply with AS/NZS 3012:2010.  The calling up of this standard, in 
total, is not consistent with the overall decision (in line with COAG decisions generally) to not call up Australian Standards in regulations, other 
than for the purpose of definitions. 
 

Recommendation:  Consider if there is another way that the issue of 
electrical installation at construction sites can be addressed.  

 
Residual current devices (4.7.21 to 4.7.22) 
 
This is one of the key issues of concern in jurisdictions where the use of residual current devices (RCDs) is either not regulated or is regulated 
in limited circumstances.  The regulations are ambiguous in the definitions (see discussion below), transitional arrangements have not been 
determined, and the Consultation RIS does not include any indicative costings for the implementation of the laws.  Many businesses have 
installed RCDs, even where not required by the law.  However, many others are concerned about the work involved in installing RCDs, and the 
costs associated with that work.  We have also received some feedback that certain pieces of equipment are prone to trip standard RCDs and 
the availability and cost of alternatives is unclear. 
 

Recommendation:  Modify the regulations to clearly identify what is 
required and make appropriate adjustments to the Regulation Impact 
Statement. 

 
General requirement (4.7.21) 
 
Some ambiguity exists in this regulation as to what is actually being mandated. The sub-regulation 4.7.21(2) requires that “the person 
conducting a business or undertaking must ensure so far as is reasonably practicable that the residual current device is incorporated before or 
as part of the socket”.  It is not clear, and there has been debate during consultation with business about whether this is referring to the socket 
“in the wall” or a socket on a powerboard.  
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We have also identified some confusion where people do not always understand that an RCD is also known by the common term of “safety 
switch”. 
 

Recommendation: Rework the regulation to be clear what the requirements 
of the regulation are and include the term “safety switch” in the description.  

 
The regulation contains significant technical information in relation to RCDs. This information is better suited to a Code of Practice. 
 

Recommendation: Remove technical information from regulation and move 
to a Code of Practice or guidance material. 

 
Overhead electric lines (Division 7) 
 
The conflict between 4.7.23 and 4.7.1 has already been documented. Additional guidance material is required in relation to working near 
overhead electric lines and the information contained in 4.7.23(1) would be more likely to reach its intended audience if it was included in a 
Code of Practice rather than a regulation. 
 

Recommendation: Consider including information on working near 
overhead electrical lines in a Code of Practice rather than a regulation. 
 

From the Issues Paper (page 12): Consideration shou ld be give as to whether similar provisions [co-loc ating provisions related to 
work near overhead and underground electrical lines ] should be made under this part? 
 
Ai Group does not believe it is appropriate to co-locate these provisions in the WHS Regulations 
 

Recommendation:  Do not co-locate these provisions in the WHS 
Regulations. 
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Part 4.8 Diving work 
 
Feedback from all parts of the occupational diving industry has indicated a major concern with the way in which the regulations have been 
written.  Concerns include a reduction in standards of how diving is undertaken and in the training of divers.  All of the lobbying to date is 
seeking that Australian Standard 2299:1 and the associated Australian standard for training be adopted in the regulations.  This appears to be 
a common view of the Australian Diver Accreditation Scheme ADAS (they certify the trainers); the diving contractors; and the unions.  We are 
keen to seek the views of the construction companies that engage the diving contractors.  If there is a unanimous view on this the difficulty 
becomes “how do we do it?”.  There has been a COAG decision not to cite Australian Standards in regulations and the WHS Regulations have 
stuck quite close to this, other than referencing for the purpose of definitions.  One way to address this may be to not have a regulation, but 
have an industry and regulator agreement that they will all operate to the standard. 
 
If the regulation continues to be a stand-alone regulation it requires significant work to ensure that it meets the safety requirements of the 
industry and fits more logically into the current suite of regulations. 
 
Given the strong push from industry to adopt the Australian Standard, it is not appropriate for Ai Group to undertake a full analysis of the 
regulation as currently written.  
 
Suffice to say that industry has identified significant issues about particular inclusions and exclusions in the regulations and we would 
encourage Safe Work Australia to treat those concerns seriously.   
 

Recommendation: Ensure that the views of all parties in the diving industry 
are considered when determining the final approach to regulating diving. 
 

  
Chapter 5: Plant and Structures   
 
Part 5.1 – Regulation of plant and structures 
 
General – level of detail and prescription 
 
The plant and structures part has been based largely on the National Standard for Plant, which has been adopted in some form by most 
jurisdictions.   Whilst this is in line with the guidelines established for determining which topics should be included in the national model WHS 
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Regulations, the level of prescription in the regulations is not consistent with other chapters/parts of the full package.  Given that the Plant 
Standard is quite old and has been under intermittent review for some time, it may be appropriate to deviate slightly from this positions, but 
transferring some of the detail into the Code of Practice.  
 
Specific areas where this may be appropriate will be highlighted as they relate to particular topics.  
 
Application of this Part to structures (5.1.1) 
 
Sub-regulation (3) states that this part applies to structures specified in this part.  It would be helpful if this was made clearer by stating the 
types of structures that are covered by this regulation, and in what manner they are covered.  This is particularly important because most of the 
obligations of upstream duty holders [other than installing, constructing or commissioning] outlined in regulations 5.1.2 to 5.1.22 only relate to 
plant, not structures; whilst the Bill encompasses obligations for plant and structures in these duties.  It is our understanding that “structures” 
was utilised in the title to reflect the fact that scaffolding is a “structure”, rather than “plant”.  However, scaffolding is not referred to as a 
structure within the regulations. 
 

Recommendation:   Consider how to best clarify when and how structures 
are addressed in these regulations. 
 

Application of this Part to plant (5.1.1) 
 
From the Issues Paper (page 13):  An issue arises i n relation to the scope of the Chapter and in parti cular whether any other kinds of 
plant should be excluded. 
 
Subregulation (2) states that this part does not apply to plant that: relies exclusively on manual power for its operation; and  is designed to be 
primarily supported by hand.  This means that hammers and spanners will be excluded, whilst a bench mounted, manually operated paper 
guillotines and office style paper binding machines would be included.  Including these types of plant within the scope of the regulations creates 
a risk that the regulations will be seen as “over the top” and that the real need to focus on plant which poses significant risk will be lost. 
 
It is important to recognise that the Bill creates duties for all plant, to eliminate or minimise risk, and pass information from one duty holder to 
the next.  The regulations create additional duties including the need to:  have communications between designer and manufacturer if hazards 
are identified during manufacture; identify faults, and communicate those faults, in relation to second-hand plant; and specific requirements for 
information, instruction and training.  Whilst many jurisdictions currently apply a broad definition of plant to their plant regulations, it is unlikely 
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that the regulations are being enforced in relation to “low risk” plant such as hammers, spanners and bench mounted, manually operated paper 
guillotines and office style binding machines.   
   
Therefore, Ai Group supports the narrowing of the definition of plant for the purposes of the regulations.  Where jurisdictions have applied a 
narrowing of scope they have done so in three different ways:   

• South Australia excludes manually operated, hand held plant (as proposed by these regulations)  
• Victoria excludes manually operated plant and plant designed to be supported by hand.  
• Western Australia excludes manually operated plant  

 
Ai Group proposes that the most appropriate exclusion is the one currently utilised by Victoria which excludes all manually operated plant and 
all plant designed to be supported by hand.   
 

Recommendation :  That the application provisions be modified to exclude 
manually operated plant and plant designed to be supported by hand, as is 
currently the case in Victoria.  

 
Interaction of obligations of upstream duty holders  under the regulations (5.1.2 to 5.1.20) with those  established by the Act 
 
The Bill includes a range of obligations on “upstream” duty holders:  designers (s.22); manufacturer (s.23); importers (s.24); suppliers (s.25).; 
and those who install, construct or commission.  The obligations outlined in regulations 5.1.2 through to 5.1.22 are supplementary to those 
contained in the Bill. Subsequently, the regulations must be read in conjunction with the Bill.  This is not clear in the way the duties of upstream 
duty holders have been written in the regulations.  This has been partially addressed in a note added to regulations 5.1.2 and 5.1.3, but not in 
subsequent parts of the regulations.    
 
This has the potential to result in the regulations being misinterpreted.  For example, regulations 5.1.16 and 5.1.17 relate to the supply of 
second hand plant and outline the obligations of importers/suppliers to identify faults and ensure that they advise their customer in writing about 
the condition of the plant, any faults identified and that the plant should not be used until the faults are rectified.  If read in isolation, the supplier 
and customer would not be aware of the predominant requirements in ss. 24 and 25 of the Bill which require the importer/supplier to ensure, so 
far as is reasonably practicable, that the plant is without risks to health and safety. 
 
Ai Group believes the readability of the regulations must be improved to ensure clarity for all the duty holders who must consult, cooperate and 
coordinate in relation to these issues. There are a range of ways this could be achieved: 
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(1) Include an introductory paragraph in the regulations for each upstream duty holder to clearly identify the link to the obligations in the 

regulations, e.g. “in addition to the obligations established by s.22 of the Bill, a designer of plant must…..”  
(2) Include a detailed note at the end of the regulation which states that “these obligations are in addition to the obligations established 

under section 22 of the Act to: eliminate or minimise risk, so far as reasonably practicable; and provide adequate information to the 
manufacturer of the plant” 

 
In addition, high priority should be given to the development of a code or guidance material which assists the upstream duty holders to 
understand how the obligations established by the Bill and Regulations work together to establish a workable “whole”. 
 

Recommendation:  That the regulations related to upstream duty holders 
have appropriate navigation pointers to ensure an understanding of the 
linkage between the obligation in the regulations and the obligations created 
by the Bill. 
 
Recommendation:  That high priority is given to the development of a code 
or guidance material to ensure clarity for all interrelated duty holders.  

 
Designer – records (5.1.4 to 5.1.6) 
 
It is unclear from the way these regulations are written whether regulation 5.1.5 applies to all plant or only plant where the design requires 
registration.  Regulation 5.1.4 is clearly linked to designs requiring registration, and regulation 5.1.6 (2) refers to the requirement for the records 
to be made available to the design verifier.  Being located between these two regulations it appears that 5.1.5 only applies to designs requiring 
registration.   
 
If this is the case it should be specifically stated in this regulation and/or the three regulations should be grouped together under a heading that 
relates to “designs requiring registration”.  Alternatively, these provisions could be relocated to part 5.2 which addresses design registration. 
 
If 5.1.5 applies to all plant covered by the regulations, it is an onerous obligation which should be removed.  If it remains in the regulations, 
covering all plant, it should be relocated so that its application is clear.  
 

Recommendation:  That regulation 5.1.5 be amended to clarify that it only 
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applies to plant which requires design registration and/or relocate these 
sections to part 5.2 of the regulations. 
 

Designer – Guarding (5.1.7), operational controls ( 5.1.8), emergency stop controls (5.1.9), and warnin g devices (5.1.10) 
 
These provisions are very prescriptive and almost duplicate the obligations for persons conducting businesses or undertakings involving 
management or control of plant at 5.1.29 through to 5.1.33.  Concerns have been raised by the level of prescription outlined in these 
regulations and the lack of flexibility this creates for workplaces to adopt emerging technologies and solutions that may provide higher levels of 
safety, without specifically reflecting the regulated requirements.  For this reason, we believe that these provisions would be best included in a 
code of practice, where they could be better explained and more open to appropriate flexibility. 
 

Recommendation:  Cover these topics in a Code of Practice, rather than 
within the regulations. 
 

Manufacturer – modifications to the design to elimi nate or minimise risk (5.1.11) 
 
Subregulations (1)(d) and (2)(b) enable the manufacturer of the plant to modify the design if required to eliminate or minimise the risk.  To 
ensure clarity, the regulation needs to clearly identify (either in the body of the regulation, or as a note) that such modifications will result in the 
manufacturer taking on the responsibilities of the designer.  There should also be specific information about the implications of this if the plant 
requires design registration. 
 

Recommendation:   Clearly identify that the manufacturer takes on the 
obligations of the designer when they make modifications to the plant to 
eliminate or minimise risks. 

 
Manufacturer – guarding (5.1.12) 
 
As outline above it is Ai Group’s view that all guarding requirements should be relocated to a code of practice. 
 

Recommendation:  Cover guarding issues in the code of practice, rather 
than within the regulations. 
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Supply of second -hand plant – duties of supp liers  
 
A query arises as to how the provisions of the Bill and regulations will apply in circumstances where the sale of second-hand plant is not a core 
part of the business.  For example:  a business determines that it will cost too much to upgrade guarding on a piece of plant; they purchase a 
new piece of plant and want to dispose of their existing plant.  In these circumstances, it would not be appropriate to place the full obligations of 
a second-hand supplier to this one-off event. To do so, would most likely lead the business to making a decision not to upgrade their plant, or to 
do minor upgrades rather than a complete replacement.  The regulations provide an opportunity to clarify the extent of supplier in this context. 
 

Recommendation:  The regulations should clarify the scope of supplying 
second hand plant to exclude circumstances where selling the plant is 
incidental to their normal activities. 
 

Second-hand plant to be used for scrap or spare par ts (5.1.18) 
 
It is not clear what obligation rests with the second-hand dealer if the purchaser of the plant chooses to operate plant sold to them for scrap or 
spare parts.  Clear guidance on this issue needs to be included, in a code of practice or guidance material, about what it is reasonable to 
expect the second-hand supplier of scrap to ensure that they can demonstrate the purpose of the sale was legitimate. 
 

Recommendation:   That clear guidance is provided about the extent of the 
duty when second-hand plant is supplied for scrap or spare parts. 
 

Preventing unauthorised alteration to or interferen ce with plant (5.1.24) 
 
It is not possible to absolutely ensure that alterations or interference will not occur.  This provisions needs to be rewritten to include a 
qualification, such as “… to prevent, so far as is reasonably practicable, alterations to or interference with …” 
 

Recommendation:  Rewrite these provisions to insert a qualification, similar 
to that proposed above. 
 

Proposed use of plant and controls (5.1.25) 
 
Sub-regulation (2) states that “in determining whether or not a proposed use of plant increases the risk … must ensure that the risk associated 
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with the proposed use is assessed by a competent person”.  In line with the intended focus on risk controls throughout the regulations it would 
appear to be more appropriate to reword this provision to focus on determining whether the current control measures are appropriate for the 
proposed use. 
 

Recommendation:  Modify the provision to focus on risk control, rather than 
risk assessment. 

 
Records of specified plant (5.1.27) 
 
Feedback indicates that people become very concerned by the obligation to keep records, as outlined in subregulations (1) to (4), as they read 
this part first and do not get to the definition of specified plant until they have determined how much work is required to meet these obligations 
for all plant.   A particular confusion occurs with the reference in (2)(a) and (b) to “5 years” unless the plant is registered or has been altered.  
To aid clarity, and minimise confusion, it would be better to define “specified plant” at the commencement of the start of this regulation. 

 
Recommendation:  That 5.1.27(5) be moved and renumbered to 5.1.27(1). 

 
In relation to specified plant the record keeping obligations are still too onerous.  Subregulation (1) requires that all tests, inspections, and 
maintenance records must be kept for 5 years or the life of the plant.  This could include daily checks, weekly maintenance etc; equating to a 
huge amount of paperwork being required.   
 

Recommendation:    That the requirement to keep records of routine tests, 
maintenance and inspection be removed from the regulations. 

 
Information, training, instruction and supervision (5.1.28) 
 
This section does not appear to add any more detail or specific requirements than those covered by the general duties of the Bill.  If these 
provisions remain in the regulations they need to be reworded 
 

Recommendation :  Remove these provisions from the regulations as they 
duplicate the Bill without providing any more guidance or detail.  
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Guarding (5.1.29  and 5.1.30), operational controls (5.1.31), emergency stops (5.1 .32) and warning devices (5.1.33)  
 

As mentioned earlier, Ai Group believes that these issues are better dealt with in a Code of Practice.  If, however, they remain in the regulations 
they should be relocated to directly after 5.1.21 “general risk control”.  Their current placement, after proper use, records, training etc. is 
inappropriate.    
 

Recommendation:  Remove these provisions from the regulations and 
place them in a code of practice.  If they remain in the regulations, relocate 
them to directly after 5.1.21. 

The provisions for “guarding and insulation from heat and cold” (5.1.30) only appear in the obligations of the person with management or 
control of the plant; they do not appear in the designer obligations.  If these provisions remain in the regulations, the obligations relating to heat 
and cold should be duplicated in the designer obligations. 

Recommendation:  If the guarding obligations remain in the regulations, 
duplicate 5.1.30 in the designer obligations. 

The provisions for warning devices (5.1.33) refer to a “risk assessment” identifying a need for these devices. If this section remains in the 
regulations, the trigger for the use of warning devices should be “if it is necessary to include a warning device in order to minimise risk…” This 
will make the regulation consistent with the general control focus of the regulations. 

Recommendation:  If the obligations associated with warning devices 
remain in the regulations, the reference to risk assessment should be 
refocused onto risk controls.    

 
Controls for specific plant (5.1.34 to 5.1.45) 
 
The regulations include detailed, but limited, control measures for specific plant.  Some of these are included in the current National Standard, 
others are not.  It is our view that the limited and prescriptive nature of the information provided is not appropriate for regulations. In their 
current form the provisions imply that these are the only specific control measure which should be considered for each of the types of plant 
included in the section.  This would also allow for specific, relevant Australian Standards to be referred to in the guidance material.  
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Recommendation:  Remove this limited prescriptive detail from the 
regulations and develop appropriate guidance material which can address 
the full range of control measures that should be considered for each item of 
plant currently listed.   

Part 5.2 – Registration of Plant Designs and Plant 
 
Design Registration – General 
 
Discussions with organisations involved in design registration indicated that they were relatively comfortable with these regulations.  However, 
there was some discomfort with the manner in which the current regulations are applied, particularly as they relate to: the manner in which 
overseas plant is perceived to be able to meet lower standards of design compared to Australian designed and manufactured plant; and the 
alteration/modification of plant designs and/or the inappropriate use of registered designs for plant that has been modified.   This is an issue 
which will need to be adequately addressed during the implementation phases of the regulations.  This will require the development of 
nationally consistent policies and procedures which are applied uniformly across all jurisdictions.  Ai Group would be pleased to nominate 
technical subject matter experts to contribute to this process.  
 

Recommendation: That, as part of the implementation process for the 
regulations, a nationally consistent approach to registering plant design is 
developed, with input from technical subject matter experts nominated by 
industry and unions. 
 

Purpose of registration (5.2.10) 
 
Regulation 5.2.10(2) states that “the purpose of registering a plant design [with the regulator] is to ensure that the design is verified as meeting 
the relevant published technical standards and engineering principles”.  This may imply to the reader that the regulator is verifying the design, 
when in fact their legislated role is to register the design which has been presented to them with a design verification statement.  It would be 
possible to create a legislative requirement for design verification without also creating a need for design registration.  Ai Group believes it is 
important to ensure that the “purpose” is more clearly stated to reflect the role that the regulator plays in this process. 
 

Recommendation:  Restate the purpose of design registration to more 
clearly reflect the role of the regulator in “granting the registration”.  
Guidance material should also be developed which informs those 
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manufacturing or purchasing such plant, exactly what the process involves 
and what the various responsibilities are of each party in the supply chain. 

Additional information (5.2.16) 
 
When considering an application to register a design, this regulation enables the regulator to seek additional information and for the regulator to 
determine what is an appropriate time to provide that information.  A failure to provide the information by the date specified is seen to be a 
withdrawal of the application.  This could be unreasonable in practice.  There should be reference to a period of time which is “at least”… 
  

Recommendation:  Insert a minimum period of time that the regulator must 
allow for the provision of additional information in this regulation. 
 
 

Decision on application (5.2.17) 
 
This section requires that the regulator advise of their decision to grant a high risk work licence 30 days of making the decision(3).  If a decision 
is not made within 120 days the regulator “is taken to have refused to grant the licence applied for” (4).  The deeming provisions in (4) are 
designed to enable the applicant to access review provisions.  As currently, written, these provisions create a number of difficulties. 
 
Firstly, the period of 120 days is too long. 
 
Secondly, the provisions are overly complex and do not appear to meet their intended purpose:  
 

• It is not clear what is intended by subregulation (3).  On first reading it appears that the regulator must make a decision within 30 days, 
but that is not actually the case.  It only requires the regulator to advise the applicant within 30 days of making their decision. 

 
• Subregulation (4) establishes a deemed refusal if a decision has not been made at 120 days, which enables the applicant to initiate 

internal review.  However, when you combine subregulations (4) and (5), it would appear that the applicant could not actually make an 
application for internal review until 150 days has expired, i.e. the 120 days to make a decision, plus the 30 days to advise of that 
decision. 
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It would make more sense to delete subregulation (3) and to then state in (4) that the regulator must advise of the decision to grant or refuse  
registration within 30 days (a more appropriate timeframe than 120) and that if the applicant has not received a response in that time the 
application is deemed to have been refused. 
 

Recommendation:  Delete 5.2.17(3) and modify 5.2.17(4) to allow for a 
decision to be deemed if the applicant has not received advice of a decision 
within 30 days. 

 
Design registration number (5.2.21) 
 
As outlined above, industry has raised concerns about the manner in which design registration numbers are utilised, in particular when 
modifications are made to the plant outside the constraints of the design registration. It is crucial that clear guidance is provided on this issue to 
minimise the misuse of design registration numbers. 
 

Recommendation:  That the proposed Code of Practice clearly address the 
manner in which design registration numbers can be utilised. 

  
Registration of plant – annual fee (5.2.36) and ann ual notice of maintenance of plant (5.2.37) 
 
Ai Group does not believe there is any safety justification for provision of an annual notice of maintenance of registered plant.  Other 
regulations require that plant is inspected and maintained and that records are kept and available for inspection (5.1.27).  When combined with 
the obligation to register the plant and advise of changes (5.2.39), this should provide sufficient ability for the regulator to take any necessary 
compliance and enforcement activity.  Industry views these requirements as unnecessary bureaucracy and money raising ventures by the 
regulators.  They add no value to safety, and create unnecessary paperwork for both the person conducting a business or undertaking and the 
regulator.  If these provisions remain in any form, they would need to be supported by providing industry with clear information about what 
safety purpose the information will be used for by the regulators. 
 

Recommendation:  Remove the requirement to provide a notice of  annual 
maintenance and the associated fee. 
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When a person is competent to inspect plant (5.2.27 ) 
 
Competent person is generally defined in regulation 1.1.5 as “a person who has acquired through training, qualification or experience the 
knowledge and skills to carry out the task.”  This is one of the few areas of the regulations where more specific information is provided about a 
competent person.  Ai Group does not believe it is necessary to specifically provide this level of detail.  Further, whilst this provision is clearly 
intended only to apply to the obligations in 5.2.26 which apply before the plant is registered, confusion could occur, with people arguing that this 
competent person is required to undertake inspections in relation to 5.1.27.   
 

Recommendation:  That the definition of competent person in regulation 
5.2.27 be removed.  If it remains in the regulations, it needs to be clearly 
linked to regulation 5.2.26. 

 
Additional information (5.2.28) 
 
When considering an application, this regulation enables the regulator to seek additional information and for the regulator to determine what is 
an appropriate time to provide that information.  A failure to provide the information by the date specified is seen to be a withdrawal of the 
application.  This could be unreasonable in practice.  There should be reference to a period of time which is “at least”… 
  

Recommendation:  Insert a minimum period of time that the regulator must 
allow for the provision of additional information in regulations 5.2.28. 
 

Decision on application (5.2.29) 
 
This section requires that the regulator advise of their decision to grant a high risk work licence 30 days of making the decision(3).  If a decision 
is not made within 120 days the regulator “is taken to have refused to grant the licence applied for” (4).  The “deeming” provisions in (4) are 
designed to enable the applicant to access review provisions.  As currently, written, these provisions create a number of difficulties. 
 
Firstly, the period of 120 days is too long. 
 
Secondly, the provisions are overly complex and do not appear to meet their intended purpose:  
 

• It is not clear what is intended by subregulation (3).  On first reading it appears that the regulator must make a decision within 30 days, 
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but that is not actually the case.  It only requires the regulator to advise the applicant within 30 days of making their decision. 

 
• Subregulation (4) establishes a deemed refusal if a decision has not been made at 120 days, which enables the applicant to initiate 

internal review.  However, when you combine subregulations (3) and (4), it would appear that the applicant could not actually make an 
application for internal review until 150 days has expired, i.e. the 120 days to make a decision, plus the 30 days to advise of that 
decision. 

It would make more sense to delete subregulation (3) and to then state in (4) that the regulator must advise of the decision to grant or refuse 
registration within 30 days (a more appropriate timeframe than 120) and that if the applicant has not received a response in that time the 
application is deemed to have been refused. 
 

Recommendation:  Delete 5.2.29(3) and modify 5.2.29(4) to allow for a 
decision to be deemed if the applicant has not received advice of a decision 
within 30 days. 

 
 
Design registration and plant registration – new re quirements for certain pieces of plant (schedule 6)  
 
The regulations include some requirements for design registration and plant registration that have not been required before.  Industry is keen to 
understand the transitional provisions that will be implemented, particularly in relation to plant which is currently being manufactured without the 
need for design registration and plant which is in use without the need for a registered design or item registration. 
 

Recommendation:  That appropriate transitional arrangements are 
introduced for the adoption of design registration requirements. 
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Chapter 6 Construction  (e.g. construction induction requirement) 
 
General 
 
The structure of the regulations is not helpful to the average reader.  With the preliminary section outlining all the meanings it has the potential 
to have the reader trying to work out where each of the requirements fits and could lead to some confusion between the various obligations 
related to safe work method statements, construction projects and principal contractors.  It may be more appropriate to place the meanings 
(other than the meaning of construction) at the start of the divisions to which they relate.  This would make it clearer that obligations in part 6.3 
relate to all construction work.  It would also be helpful if the definition of excavation work was included in the body of the construction 
regulations (rather than in 1.1.5), particularly as all the other relevant definitions are included in the chapter. 
 

Recommendation:  Restructure the chapter so that the relevant meanings and 
definitions are collocated with the provisions that relate to that issue. 

 
Meaning of construction work (6.1.1) 
 
From the Issues Paper (page 13):  Consideration sho uld be given as to whether the proposed definition is appropriate and provides 
duty holders with sufficient certainty about its in tended coverage. 
 
From the Issues Paper (page 14):  Consideration sho uld be given as to the kinds of structures that sho uld be covered by the model 
WHS Regulations on construction 
 
As currently drafted, the construction definition does not provide any certainty about its intended coverage.  For many years businesses that 
are not “traditional” construction workplaces have struggled to identify whether their activities should be treated as construction work.  
  
Predominantly, the confusion arises in relation to maintenance work on plant, which is often considered (incorrectly) to be construction work by 
the application of the definitions in current regulations.  It is important that the definition of construction work is sufficiently clear to ensure that 
the activities of maintaining plant and equipment is not inadvertently captured by the scope of the Regulations.  
 
The preface to the 2005 National Standard for Construction Work states: 
 

The genesis for this standard was NOHSC’s recognition in October 2002 that the construction industry warranted a high priority in 
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Australia’s efforts to reduce workplace death and injury.This was followed in March 2003 by the Final Report of the Royal Commission 
into the Building and Construction Industry which recommended that uniform national occupational health and safety (OHS) construction 
standards be developed under the National OHS Strategy.  In November 2003, the Workplace Relations Ministers’ Council agreed that 
the NOHSC should undertake the recommended work to develop national material for the construction industry. 
 

It is clear from this information that the standard was intended to address issues that were peculiar to the construction industry and were not 
intended to have a broader application to maintenance work in other industries, or plainly anomalous applications such as the erection of 
marquees at the Melbourne Cup.  

 
Two key definitions within the standard are: 
 

‘Construction work’ means any work on or in the vicinity of a construction site carried out in connection with the construction, alteration, 
conversion, fitting out, commissioning, renovation, repair, maintenance, de-commissioning, demolition or dismantling of any structure. 
 
‘Construction site’ means a place at which construction work is undertaken, and any other area in the vicinity where plant or other 
material used or to be used in connection with the construction work is located or kept during the construction work. It does not include a 
place where elements are manufactured 'off site' or where construction material is stored as stock for sale or for hire. 
 

The difficulty with these definitions is that they are circular in nature, “construction work is work on a construction site”; “a construction site is a 
place where construction work is carried out”.  These definitions can clearly not be utilised in the practical sense of applying a set of 
regulations.   
 
It is the way in which these definitions have evolved as each jurisdiction has adopted the standard into their regulations that has created 
significant issues for industry over recent years.  
 
The development of National WHS Regulations provides a unique opportunity to address the issues that have been highlighted during the 
implementation of the National Standard and to adopt an appropriate approach to regulating construction work.  This can only be partially 
achieved through regulations, and will need further attention in Codes of Practice and/or guidance material. It will also need an appropriate 
regulatory response to interpreting the regulations and making appropriate decisions about what is not construction work.   
 
It is our experience that it is very easy for a regulator to determine that maintenance work on big plant is construction work because it carries 
some of the similar risks, i.e. work at height and use of scaffolds.  However, this does not make the work construction work. 
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The current exclusion of: “testing, maintenance or repair work of a minor nature carried out in connection with a structure” at 6.1.1(3) is 
insufficient to achieve the appropriate exclusion of the type of maintenance work that occurs on a day to day basis in workplaces that utilise 
plant.  In addition to this general exclusion there should be an additional exclusion of “testing, maintenance or repair work carried out in 
connection with plant.” 
 

Recommendation:  Modify the definition, possibly by modifying the 
exclusions, to ensure that maintenance of plant is not included in the 
meaning of construction. 

   
 
Meaning of high risk construction work (6.1.2) 
 
The meaning of high risk work is important as it creates the obligation for safe work method statements (SWMS) in line with regulations 6.3.3 to 
6.3.7. Noting that ACT, Tasmania and SA do not currently have requirements related to high risk work, the following table provides a 
comparison between the proposed regulation and the current provisions across states/jurisdictions that currently apply the concept of high risk 
work.  It can be seen from this table that, whilst there are many common areas, there will be changes for some jurisdictions if the proposed 
definition is adopted.  It is essential that consideration is given to the manner in which these changes will impact on industry, particularly in 
relation to the change of height threshold in NSW and QLD.  An implementation period may be required. 
 

Proposed Regulations  Vic 
 

NSW Qld NT   WA C’wlth  

6.1.2 5.1.3 209 259 National Standard 3.137  
 
Risk of falling more than 2 metres 
 

 
Risk of falling more 

than 2 metres 
 

 
Work at a height above 

3 metres 

 
Location of activity 

 
Housing construction 

– at least 3 metres 
 

Other construction – at 
least 2 metres 

 
On a roof with a pitch 

of more than 26 
degrees 

 
Risk of falling 2 metres 

or more 
 

 
Risk of falling 2 metres 

or more 
 

 
Risk of falling 2 
metres or more 
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On a telecommunication tower YES � 
 

YES YES YES YES 

Demolition of an element that is 
load bearing or otherwise related to 
the physical integrity of the structure 

Any demolition For which a licence is 
not required 

That is not a 
prescribed activity 

YES Any demolition Any demolition 

Involves or is likely to involve 
disturbance of asbestos 

Removal or 
disturbance 

� 
 

� 
 

YES YES YES 

Involves structural alterations or 
repairs that require temporary 
support to prevent collapse 

YES YES YES YES YES YES 

Involves a confined space YES � 
 

YES YES YES YES 

Involves  
(a) a shaft with an excavated depth 

greater than 1.5 metres; or 
(b) a tunnel 
 

Trench or shaft more 
than 1.5 metres 
deep; or tunnel 

Excavation to a depth 
greater than 1.5 metres 

 
 
 

Work in tunnels 

Entering a trench that 
is more than 

1.5metres deep 

Excavation to a depth 
of 1.5 metres 

 
 
 

Construction of 
tunnels 

Excavation to a depth of 
more than 1.5 metres 

 
 
 

Construction of tunnels 

Excavation to a 
depth greater than 

1.5 metres 
 
 
 

Construction of 
tunnels 

Involves use of explosives YES YES YES YES YES YES 
Is carried out on or near pressurised 
gas distribution mains or piping 

YES In or around gas 
installations 

YES YES YES YES 

Is carried out on or near chemical, 
fuel or refrigerant lines 

YES � 
 

YES YES YES YES 

Is carried out on or near energised 
electrical installations or services 

YES In or around electrical 
installations 

Exposed, energised 
electrical installation 

YES Installation and lines YES 

Is carried out in an area that may 
have a contaminated or flammable 
atmosphere 

YES � 
 

YES YES YES YES 

Involves tilt-up or precast concrete YES � 
 

YES YES YES YES 

Is carried out on, in or adjacent to a 
road, railway, shipping lane or other 
traffic corridor that is in use by traffic 
other than pedestrians 

Roads or railways 
used by road or rail 

traffic 

Near traffic Adjacent to road or 
railway – no specific 
reference to “in use” 

Roads or railways 
used by road or rail 

traffic 

Roads or railways that 
are in use 

Roads or railways 
used by road or rail 

traffic 

Is carried out in a workplace in 
which there is any movement of 
powered mobile plant 

YES Near mobile plant YES YES YES YES 

Is carried out in an area in which 
there are artificial extremes of 
temperature 

YES � 
 

� 
 

YES YES YES 
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Is carried out in or near water or 
other liquid that involves a risk of 
drowning 

YES YES 
Water only 

YES  
Water only 

YES YES YES 

Involves diving YES � 
 

� 
 

YES YES YES 

Current jurisdictional provisions, not 
in proposed laws 

� 
 

� 
 

A prescribed activity 
Any activity the 

principal contractor 
reasonably believes 

could result in death or 
bodily harm 

� � � 

  
Meaning of construction project (6.1.3) 
 
Issues Paper (page 13 & 14):  Consideration should be given as to the appropriate trigger for the prin cipal contractor duties, 
particularly whether the proposed $200,000 threshol d is appropriate. 
 
Once construction work is a “construction project” the obligations of principal contractors are established. The rationale behind having a 
principal contractor, as indicated by the duties that accompany that obligation (see part 6.4), is to ensure that there is a coordinated approach 
to minimise the risks associated with a more complex working environment that occurs when “large” numbers of people may be on site at any 
one time, undertaking diverse and overlapping activities.   
 
The regulations propose that a construction project is “a project that involves construction work, if the cost of the construction work is $200,000 
or more”.   
 
Currently: four jurisdictions utilise a monetary measure for determining a construction project (Vic/NSW - $250,000; Tas - $200,000 and QLD - 
$80,000); three jurisdictions (NT, WA and the commonwealth) define a construction project as one where it is likely that 5 or more persons will 
be on the site at any one time; ACT and SA have not adopted the concept of construction project. 
 
The nature of the measure (monetary or number of workers) has been hotly debated during development of the regulations.  It has been 
argued by many in the industry that the number of workers is a more appropriate measure and overcomes any variations that may occur 
between jurisdictions based on different building costs.  Where jurisdictions currently apply monetary figures there is often debate about what 
should be included in the costs; with some suggestion that it is possible to manipulate the monetary value by charging items separately.  With a 
figure proposed of $200,000, this is a debate “around the edges” which will have the most significant impact on the housing industry, including 
renovations activities.    
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Ai Group believes that, based on current building costs, a more appropriate threshold would be $300,000. 
 

Recommendation:  That the threshold for a construction project be changed to 
$300,000.  

 
Meaning of principal contractor (6.1.4) 
 
 
The definition of principal contractor appears to capture all the necessary permutations of engagement.  It clearly identifies that a person 
conducting a business or undertaking will be the principal contractor unless they engage someone else to undertake that role.  At the same 
time it appropriately excludes the home owner from being a principal contractor by placing that obligation on the person conducting a business 
or undertaking who is engaged by the individual.  At the same time it is stated that a construction project has only one principal contract.  There 
may be some practical issues about how the provisions apply in circumstances where the individual homeowner directly engages a range of 
contractors to undertake a renovation with a total value in excess of the draft’s figure of $200,000. 
 

Recommendation:  Guidance material should be developed to outline how these 
provisions will work in the circumstance of individual home owners who do not 
specifically appoint one contractor to oversee the management of a renovation, 
and/or how this would apply to the owner/builder. 
 

Duties of designer of structure and person who comm issions construction work (6.2.1 to 6.2.3) 
 
This part is a good illustration of the issue raised earlier about the inconsistent use of the terminologies “person conducting  business or 
undertaking” and “person”.   
 
The title of both the part and regulations 6.2.1 6.2.2 refers to the “designer” and the “person who commissions construction work”; with no 
reference to the “person conducting a business or undertaking”. The body of regulation 6.2.1 is written with the appropriate reference to the full 
description of the “person conducting a business or undertaking who commissions work”.  However, in regulations 6.2.1 and 6.2.2 the duty 
holder is described as the designer with no inclusion of the important concept of a “person conducting a business or undertaking”.  In order to 
clarify the definition, the reader is required to go to regulation 1.1.5 which refers the reader to section 22 of the Act.  When read in isolation, 
which it is likely to be, it appears that whilst the person who commissions work is a “person conducting a business or undertaking” the designer 
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could be an individual; this is clearly not the intention of this part. 
 

Recommendation:  Change the heading of the regulation to reflect the same 
drafting protocol that appears in part 2, division 3 of the Bill; “Duties of persons 
conducting a business or undertaking who design structures or commission 
construction work”. 
 
Recommendation:  Within the regulations, adopt the protocol of part 2, division 3 of 
the Bill where the full title is abbreviated in brackets as “commissioner” and 
“designer” and utilise these terms in subsequent parts of the regulation.   
 

The provisions do not clearly articulate what is in tended. 
 
As a member of SIG-OHS, Ai Group is aware of the detailed discussions that occurred during the development of this part of the regulations.  It 
is intended to articulate the way in which the obligation to “consult, cooperate and coordinate” (section 46 of the Bill) can be addressed in the 
regulations, whilst also addressing the concerns of some jurisdictions that the obligations of “clients” were not clearly identified, creating a 
regulatory gap.  In general terms the requirement is for the client, designer and builder to have meaningful communication about how to 
minimise the risks associated with constructing the structure, in line with the overlapping obligations created in the Bill.   
 
However, in doing this it was important to not create a scenario where the client and designer were required to tell the builder every possible 
risk that would be associated with the construction activity.  The intention being to ensure that the client and designer understand the risk 
implications of any particular site issues or special requirements of the design, i.e. the land particularly unstable or the building has an 
architectural feature which will be difficult to build.  This helps to explain the wording of 6.2.2 (a) and (b); however, it does not appear to achieve 
the intended outcome. 
 

Recommendation:  That the provisions of part 6.2 be reworded to more accurately 
reflect the policy intention of this part.  
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High risk construction work – safe work method statements (6.3.3  to 6.3.7)  
 
The approach to safe work method statements (SWMS) has been in the industry for a number of years.  In their current guise and when 
previously known as a JSA (Job Safety Analysis), the intention is to provide a structured way to consult with the people who were to do the job 
and put together a relatively simple instruction about how to do the work safely.  Over time, various parties within the construction industry have 
changed the focus of the JSA/SWMS to one which is overly long, very bureaucratic and with extensive reference to legislation, codes and 
standards.  This has led to the development of SWMS which are more appropriate to being on the shelf in the site office (or the national safety 
manager’s office) rather than being practical tools that can be used in the workplace to improve safety. 
 
With this in mind Ai Group welcomes the concept of 6.3.3(3)(b) which states that the SWMS “must be set out and expressed in a way that is 
readily accessible and comprehensible to the persons who use it”.  However, given the confusing use of the term “person” it would seem more 
appropriate to refer to the workers who use it. 
 

Recommendation:  That 6.3.3(3)(b), with reference to worker rather than person,  
be retained in the regulations and that it is given a high profile in codes and 
guidance material.  Further, that all regulators involved in the construction industry 
utilise this as a basis for assessing the adequacy of SWMS in the workplace. 

 
Compliance with safe work method statement (6.3.5) 
 
This regulation establishes obligations on a person conducting a business or undertaking to put in place arrangements for ensuring compliance 
with SWMS.  It is Ai Group’s view that this obligation must be qualified to recognise that some circumstances will be completely outside the 
control of the person conducting a business or undertaking. 
 

Recommendation:  Modify the obligation to require that the person conducting a 
business or undertaking must put in place arrangements for ensuring, so far as is 
reasonably practicable…” 
 

Interaction between obligations to review the SWMS (6.3.4) and to comply with the SWMS (6.3.5) 
 
Regulation 6.3.4 establishes that a SWMS must be reviewed and revised as necessary.  Regulation 6.3.5 requires that, once work is 
commenced in line with a SWMS, the work must comply with that SWMS and in (b) if the work does not comply it must be stopped and then 
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resumed in accordance with the SWMS.  It would appear that regulation 6.3.5(b) should enable for the SWMS to be reviewed in line with 6.3.4 
to determine whether changes are needed to the SWMS to allow work to proceed safely.  This would be consistent with the need to adapt to 
changing circumstances on the site and to enable appropriate adjustments to be made to the SWMS and how work is undertaken, when 
unexpected situations arise or better ways to do a job are identified.  
 

Recommendation:  That regulations 6.3.5 is modified to enable an option that work 
can recommence in line with a modified SWMS if appropriate. 
 

Safe work method statement must be kept (6.3.7) 
 
Ai Group has addressed the general issues of concern related to record keeping obligations in the preliminary section of this submission.  
Regulation 6.3.7(3) establishes that, in most cases the safe work method statement is to be kept until the high risk construction work is 
completed (b).  However, at (a) there is a requirement that the relevant safe work method statement(s) be kept for at least two years after a 
notifiable incident.   This two year period aligns with the limitations in section 232 of the Bill in relation to bringing proceedings for an offence 
under the Bill.   In many cases, a notifiable incident does not result in any further investigations, and may not even result in a visit from an 
inspector.  In these circumstances it would be inappropriate to require that the safe work method statements are kept for such an extended 
period of time; particularly as an organisation could find themselves in breach of this provision of the regulations without being considered for 
enforcement action in relation to the notifiable incident.   
 

Recommendation:  That the requirement to keep safe work method statements for 
two years if there is a notifiable incident be removed from the Regulations. 
 

 
Excavation work – underground essential services (6 .3.8) 
 
This provision requires that the person conducting the business or undertaking “must have current underground essential services information”.  
This should be qualified to ensure that, if they are relying on someone else’s information, it is recognised that they can may have obtained the 
information recently from the relevant sources, but cannot otherwise ensure that the information is “current”.   
 

Recommendation:  Qualify this provision with the words “reasonably practicable.”  
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Notification of regulator of certain excavation wor k (6.3.9) 
 
This regulation requires that the regulator is notified, at least 5 days before commencing work, if the excavation is 1.5 metres high, and is either 
capable of allowing a person to enter or there is a possibility that the persons involved in, or near, the work could be injured by a fall of by the 
dislodgement of soil or rock. 
 
Ai Group has received strong feedback from industry regarding the imposition of such a significant regulatory burden which would appear to not 
add any value to safety.  It is the view of industry that the regulators would receive so many notifications that they could not possibly manage 
any opportunities to utilise the notifications for the purposes of overseeing the safety of excavation work. 
 
As a point of comparison we have looked at the Victorian regulations which require notification of construction excavations.  Regulation 
5.1.26(2) states that the obligations do not apply to excavation of a shaft or trench made as part of building work for which a building permit has 
been issued.  Such a provision would reduce, in part, the regulatory burden associated with notifying all construction excavations. 
 

Recommendation:  Remove the requirement to notification of excavation work. 
 
Recommendation:  If the requirement remains, an exclusion similar to the one in 
Victoria must be adopted.  Further, the regulators must advise how they plan to 
utilise the notifications to improve safety and an evaluation of the provisions would 
need to be part of the post-implementation review.  
 

Additional duties of principal contractor (part 6.4 ) 
 
Generally this part requires the principal contractor (for projects in excess of $200,000) to: 
• display specific signage;  
• develop a WHS management plan; inform relevant people about the plan; and review and revise the plan as appropriate; and 
• take all reasonable steps to obtain SWMS from each person conducting a business or undertaking, before any high risk construction work 

commences 
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Principal contractors – further health a nd safety duties (6.4.8)  
 
Regulation 6.4.8 (1) outlines that principal contractors “must put in place arrangements for ensuring compliance at the workplace with the 
following: 
 

• Regulation 3.1.1 – General workplace facilities 
• Regulation 3.1.2 – Adequate and accessible facilities 
• Part 3.2 – Personal protective equipment 
• Part 3.3 – First aid 
• Part 3.4 – Emergency plans 
• Part 4.4 – Falls 

 
Further, regulations 6.4.8 (2) and (3) detail specific obligations of the principal contractor in relation to: construction materials and waste; 
storage of plant; traffic; essential services; and securing the site.  
 
Ai Group believes that by specifically identifying these parts of the regulations, it implies that the principal contractor does not have any 
obligations in relation to the other regulations.  As this is clearly not the intention of the regulations, we believe that this specific reference 
should be removed.  How the overlapping obligations are to be addressed can be covered in the proposed “General Risk Management” Code 
of Practice for the construction industry. 
 

Recommendation:  T o avoid confusion, remove regulation 6.4.8 and deal with 
these issues in the general risk management code which is to be developed for the 
construction industry.  

 
 
General Induction Training (Part 6.5) 
 
From the Issues Paper (page 14):  Consideration sho uld be given as to the appropriate scope of propose d general induction 
requirements. 
 
It is important to recognise that the currently mandated general induction requirements for the construction industry were based on a range of  
industry agreements designed to reduce the amount of time contractor’s employees were required, by each principal contractor on every site, 
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to undertake repetitive induction programs.    Subsequent regulations have turned this industry agreement into a legislative requirement which 
is often administered in such a way as to increase the need for irrelevant training, rather that reduce it.   
 
This is particularly the case in circumstances where: 

• Workers undertaking ancillary activities in or near construction sites are required to undertake induction; these may include deliveries, 
lunch vans, administrative staff and visitors; and 

• In workplaces that undertake significant maintenance work on plant which, whilst having some risks similar to those in general 
construction, are not general construction activities and are often addressed through a range of other training requirements. 

 
We will look at each of these areas of concern separately. 
 
Ancillary activities on or near construction sites 
 
Within the National Code of Practice for Construction Work it is stated that: 
 

The National Standard for Construction Work provides for the following exceptions where OHS induction training is not required: 
• Visitors to a construction site who are accompanied by a person who has received occupational health and safety induction training, and 
• Persons temporarily at a construction site to deliver plant, supplies, materials or services where a risk assessment indicates that any risks to persons can be 

controlled through other measures (such as implementing visitor management plans, restricted access to low-risk areas, visitor sign-in/out procedures etc.) 
 
Whilst mandating the use of a risk assessment to determine the need for construction induction training would not be consistent with the 
general approach of the regulations, the exceptions outlined above would appear to be appropriate to include in the WHS regulations.  Ai 
Group believes that this has been adequately addressed through the words in 6.5.1 “… must ensure that general induction training is provided 
to a worker who is to carry out construction work”.  However, it would be beneficial if this was further clarified in the proposed Code of Practice. 
 

Recommendation:  Retain the current words in 6.5.1 and support this 
approach through detail provided in the Code of Practice. 
 

Construction induction in non-construction workplac es. 
 
Since the introduction of construction induction agreements and legislation around Australia there is a continuing tension regarding how these 
provisions should be applied in circumstances where maintenance and repair work is undertaken on plant, rather than on buildings.  Various 
approaches have been adopted across jurisdictions and industries.   
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In some circumstances, entire workforces have been required to undertake this training which has been seen to be either repetitive, irrelevant 
or of a lesser standard than the in-house induction required to undertake work on that site; whilst this has not always been specifically required 
by the regulation, the industrial environment dictated that this was the most pragmatic approach, if not the most effective or efficient.  In others 
there has been an informal agreement with workers and/or the regulator, that the work should not be treated as construction work.  In a small 
number of cases, exemptions from the need to do construction induction have been granted on the basis that other industry or workplace 
induction programs are sufficient to meet the safety requirements of the work that is to be undertaken. 
 
To highlight that the focus of the general induction requirements is on the “construction industry”, the following words have been extracted from 
the current National Code of Practice for Construction Induction Work: 
 

The National Standard for Construction Work [NOHSC:1016 (2005)] (the National Standard), aims to protect persons from the hazards associated 
with construction work. This Code of Practice provides guidance to persons working in the general and residential construction sectors on the types of 
induction training that may be needed to provide construction workers with an awareness and understanding of common hazards on construction 
sites and how they should be managed. 
 
The construction industry involves people working in a dynamic and ever-changing environment. Hazards and risks change frequently on a site as 
construction work progresses and as workers move from project to project. A large majority of the industry’s workforce is employed by sub-
contractors who undertake work on many different sites managed by different contractors, and often within different sectors of the industry. The 
instruction and training required to ensure people can work safely on construction sites needs to recognise the pattern of employment and the way 
the construction industry operates. 

 
This situation creates a number of real risks to safety, including:  reducing the credibility of this training and other initiatives to reduce risk; a 
possible response that “if we have to provide this training, we can’t afford the time or cost of delivering our industry specific training”; and the 
potential that someone who has been involved in ‘construction’ work on a non-construction site for an extended period of time will be able to 
commence work on a general construction site without undergoing further general construction induction.  
 
It is Ai Group’s view that, in relation to construction induction obligations, safety is best served by ensuring that the training is only provided to 
those to whom it truly applies, and that it adds value when provided.  This can be addressed in two possible ways: 

• amending the construction definition to clearly exclude maintenance work on plant from the definition of construction (see discussion 
above); and/or  
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• encouraging and facilitating organisations which deliver induction and/or training programs designed specifically for the major 
maintenance tasks undertaken in their workplace or industry, to apply for and be granted exemptions from the need for their workers to 
undertake the general construction program. 

 
 
 
Issuing of induction card – relationship between 6. 5.2(2)(b) and 6.5.3(5) 
 
Regulation 6.5.2(2)(b) states that a person conducting a business or undertaking must ensure that the worker has a general induction card, or 
“if the worker has applied for but not yet been issued with a general induction training card, the worker holds a general induction training 
certification, issued within the preceding 60 days.”  At the same time, regulation 6.5.3(5) states that “if the regulator has not decided on the 
application within 60 days, the applicant is taken to hold a general induction card until a decision is made.”  The conflict between these 
provisions is very obvious; the worker will be taken to hold an induction card, but the person conducting a business or undertaking will be in 
breach of the law if they engage the worker to undertake construction work. 
 

Recommendation:  Regulation 6.5.2(2)(b) needs to be modified to enable a person 
conducting a business or undertaking to engage a worker who is taken to hold an 
induction card under regulation 6.5.3(5). 

 
From the Issues Paper (page 14):  Consideration sho uld be given as to whether the model WHS Regulation s should make provisions 
for site and task-specific induction. 
 
It is not appropriate for the regulations to provide specific detail on site and task-specific induction.  To do so would elevate construction work to 
a level of regulation which is much higher than for other regulations.  These issues are better dealt with in a Code of Practice. 
 

Recommendation:  That the topics of site and task-specific induction should be 
addressed in the Code of Practice, or guidance material, not in the regulations.  
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Chapter 7: Hazardous chemicals  
Part 7.1 Hazardous chemicals 
 
Ai Group is concerned about the still unresolved issues related to the introduction of the Globally Harmonised System (GHS) for classifying and 
labelling hazardous chemicals. These issues include: an appropriate timing for adoption; and the interaction with other labelling systems such 
as those that apply to AGVet and poisons.  Ai Group encourages Safe Work Australia to seriously consider the views of industry in progressing 
these issues as part of the harmonised package of laws. PA  
 

Recommendation:  Ensure that the impetus for a nationally harmonised 
system of WHS laws does not result in the premature adoption of the GHS 
without considering the full implications for Australian industry and domestic 
consumers. 

 
The major focus of our feedback on these regulations relates to the obligations on use in the workplace, rather than the upstream duty holders. 
 
Structure of this Part – General 
 
The current structure of the regulations will not assist the person conducting a business or undertaking at a workplace to clearly understand 
their obligations under the regulations.  As summarised below, many of the obligations of this duty holder are contained in divisions 1 to 4; 
however, if navigating by the table of contents this duty holder is likely to go directly to division 5: 
 

Division 1 – Interpretation and application; Subdivision 3: Labelling – hazardous chemicals 
7.1.6 “… must ensure that a hazardous chemical used, handled or stored at the workplace is correctly labelled. 
7.1.7 “… must ensure that a hazardous chemical is correctly labelled if the chemical is; (a) manufactured ….; or (b) transferred or decanted…” 
7.1.8 “… must ensure … that a hazardous chemical in pipe work is identified by a label, sign or another way on or near the pipe work. 
 
Division 2 – Contents of safety data sheets; Subdivision 4: Obligations of persons conducting businesses or undertakings  
7.1.21 – “must obtain the current safety data sheet …” 
 
Division 3 – Register and manifest of hazardous chemicals. 
Division 4 – Placards 
Division 5 – Controlling risks – obligations of persons conducting businesses or undertakings. 
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Ai Group believes it would be appropriate to restructure these sections of the regulations as follows: 
 

• Remove the obligations related to labelling and safety data sheets from Division 1 and 2 and target these divisions at manufacturers and suppliers 
• Create a division which encompasses the obligations of persons conducting businesses or undertakings at workplaces in relation to:  labelling, data 

sheets, manifests and placards; clearly title this division so that it is clear as to which duty holder the obligations apply. 
 

 
Recommendation:  That the obligations of the person conducting a 
business or undertaking at the workplace are reorganised as suggested 
above. 
 

Manifest of hazardous chemicals that are dangerous goods (7.1.27) 
 
Ai Group welcomes this clarification in the heading and regulation 7.1.24 which states “this subdivision applies only to chemicals that are 
dangerous goods”  However, these provisions may still be open to some confusion.  This is because dangerous goods are defined in regulation 
1.1.5 as: “(a) dangerous goods under the ADG Code; or (b) a C1 combustible liquid”; there is no reference to schedule 11.  The manifest 
requirements are established by a chemical being listed in schedule 11.  This issue can easily be addressed by ensuring the definition in 1.1.5 
refers to schedule 11. 
 

Recommendation:  That the definition of dangerous goods in regulation 1.1 
is modified to refer to schedule 11.   

 
Manifest of hazardous chemicals that are dangerous goods – Regulator must be notified (7.1.27) 
 
This regulation establishes the following requirements in relation to notification: 
 

(1)  … must ensure that the regulator is notified in writing if a quantify of a hazardous chemical that is more than the manifest 
quantity for the chemical is used, handled or stored at the workplace. 

 
(2)  (a)  Generally the notification must be made at least 14 days before the chemical is first used 

 
  (b)  At least once a year  
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  (c) Generally, at least 14 days before a significant change in the risk of using, handling or storing the hazardous chemical 
 
  (d) As soon as reasonably practicable after the chemical stops being used … in a quantity more than the manifest amount. 
 
 (5) … must ensure that the regulator is notified if the hazardous chemical is no longer used, handled or stored at the workplace. 
 
 
Ai Group notes a drafting error which duplicates the obligations of (2)(d) and (5) to notify the regulator when the chemical is no longer used … 
 
However, Ai Group’s main concern in relation to these regulations is the requirement to provide a “new” notification, including a full copy of the 
manifest, to the regulator every 12 months.  It is unclear what the regulator will do with this “new” manifest which could run to hundreds of 
pages.  Unless resources are allocated to a page by page comparison of the manifest every year, it is envisaged that it will be filed for some 
future reference.  The notification will not improve safety; nor will it assist the regulatory process. Hence, this does not appear to be a good use 
of the resources of either the duty holder or the regulator. 
 

Recommendation:  That regulation 7.1.27(5) is removed as it duplicates the 
7.1.27(2)(d) 
 
Recommendation:  That the requirement to provide annual notifications of 
manifest quantities be removed from the regulations. 
 

Notification of quantities of schedule 15 chemicals  
 
The MHF regulations require notification of quantities of schedule 15 chemicals that are more than 10% of the threshold quantity.  As a small 
facility may not be aware of this obligation, it should be referenced in the hazardous chemicals regulations at this point, as another possible 
notification obligation. 
 

Recommendation:  Utilise a note to highlight the notification obligations 
under the MHF Regulations. 

 
The current requirement to notify of changes in quantities, requires the duty holder (as outlined at 7.1.27(3)) to provide detailed information, 
including the manifest (which will already have been provided in the initial notification).  However, it does not require the duty holder to identify 
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the change that has occurred.  To aid the process of review when changes occur, this obligation should be modified to enable the duty holder 
to provide an updated manifest (rather than the full suite of materials previously provided) and to provide summary details of the changes that 
have occurred.  

Recommendation:  That the information required to advise of changes to 
the manifest be modified to more accurately reflect the purpose of the 
notification of changes to the risk. 
 

Controlling risk (7.1.32) 
 
Emergency plans and safety equipment (Division 4) 
 
It is unclear whether these provisions relate to all hazardous chemicals or just dangerous goods.  Whilst it can be read to exclude minor 
quantities, as indicated by 7.1.41(1)(a), as currently written there is a risk that persons conducting a business or undertaking will be subject to 
unreasonable approaches from commercial interests to undertake detailed fire assessments.  
 

Recommendation:  This division should be reworked to clearly identify that 
the provisions relate only to dangerous goods, and that minor quantities will 
not trigger the obligations.  Alternatively, clear guidance could be provided in 
the Code of Practice.  

 
Specific risk controls (Division 5) 
 
It is clear that the requirements outlined in 7.1.32 and 7.1.33 apply to all hazardous chemicals.  However, subsequently the provisions 
throughout subdivision 5 appear to jump backwards and forwards between requirements that would apply to all hazardous chemicals and those 
that would only apply to dangerous goods.   It would assist the reader greatly if these provisions could be reordered to clearly identify which 
apply to all hazardous chemicals and which apply to dangerous goods. 
 
Hazardous atmospheres – subdivision 5 (7.1.45 to 7. 1.46) 
 
This subdivision is inappropriately titled as it actually includes a regulation on hazardous atmospheres (7.1.45), a regulation on exposure 
standards (7.1.46) and a regulation on monitoring workplace contaminant levels (7.1.47).  In line with the general comment above, and the  
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specific recommendation related to 7.1.46 below, this subdivision should be reorganised and these regulations included in other locations in the 
regulations. 
 

Recommendation:  Reorder the control regulations in regulations 7.1.34 to 
7.1.47 to separate obligations for hazardous chemicals from those that relate 
only to dangerous goods.  
 

 
Ensuring exposure standards for substances etc not exceeded (7.1.46) 
 
This regulation establishes a requirement that the duty holder ensure that no-one at the workplace is exposed to a substance or mixture in an 
atmospheric concentration more than the exposure standard for the substance or mixture.   This is a high level obligation which should be 
linked to the primary obligation to control risks at regulation 7.1.32; this could be achieved by moving this obligation to 7.1.32 as (3) and stating 
“without limiting the obligations in 7.1.32 (1) and (2) ….. “ 
 

Recommendation:   Relocate this requirement to establish a close link to 
the general obligation to control risks. 

 
Duty to provide health surveillance (7.1.53) 
 
The potential scope of this regulation is very broad, requiring health surveillance to be undertaken for exposure to chemicals listed in schedule 
14 or any other case where it is identified that there is a significant risk and a valid technique to undertake health surveillance.   Whilst the list of 
hazardous chemicals in schedule 14 is relatively short, it is possible that many more chemicals will have “valid techniques” for undertaking 
health surveillance.  Two questions arise:  how does the duty holder determine “significant risk” and how does the duty holder determine 
whether there are valid techniques for health surveillance.   
 
In section 4 of the draft Code of Practice for safety data sheets it is stated that “a SDS should provide information on any immediate effects of 
the chemical, by route of exposure, and the immediate treatment required.  It should also include information on the possible delayed effects of 
the chemical and on specific health surveillance that may be needed”. 
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It is hoped that the necessary information will be available within safety data sheets, and that the duty holder will have access to guidance (in 
the code of practice) about whether they can rely on the information provided in a safety data sheet to determine whether health surveillance is 
required.   
 

Recommendation:  That information about how a duty holder determines 
appropriate health surveillance should be provided in the Code of Practice 
which is yet to be made available for public comment. 
 

Payment for health surveillance (7.1.53) 
 
Subregulation (2) establishes a requirement that “the person [conducting a business or undertaking] must pay all the expenses in relation to 
health surveillance”.  This creates a clear, and acceptable, standard that the worker will not be required to make payments.  However, it does 
not take into account that there may be more than one duty holder with obligations in relation to the worker.  As currently written, both persons 
conducting a business or undertaking would technically be required to pay all the expenses. 
 

Recommendation:  Rewrite the provision to make it clear that the costs of 
the surveillance must be covered by one or more persons conducting a 
business or undertaking, and not costs are to be borne by the worker.  
 

Health surveillance report (7.1.54) 
 
Subregulation (1) creates an absolute obligation on the person conducting a business or undertaking to obtain the health surveillance results 
from the medical practitioner.  This is an unreasonable obligation to place on a duty holder who does not have any direct control over the 
medical practitioner.  A more practical approach is utilised in 7.2.11 (in relation to lead) which states “… must take reasonable steps to ensure 
… a medical practitioner … provides a written report ...” 
 

Recommendation:  That this obligation be rewritten to match, as 
appropriate, regulation 7.2.11. 
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Health surveillance records (7.1.55)  
 
This regulation requires the person conducting a business or undertaking to keep records for at least 30 years.  The regulation does not identify 
which person conducting a business or undertaking must keep the records. 
 

Recommendation:  That the regulation clearly identifies which person 
conducting a business or undertaking has the responsibility to keep the 
records.  

 
Statement of exposure – prohibited and restricted c arcinogens (7.1.65) 
 
This regulation requires that a statement of exposure be provided to a worker who uses, handles or stores the prohibited or restricted 
hazardous chemical at the workplace.  Ai Group is comfortable with the information that will be provided in this statement.  However, it is 
believed that it would be better to change the title of this statement to a “Statement of Use, Handling or Storage”; this is predominantly for the 
benefit of the worker and their family, as the current title implies that there has been exposure, which may not be the case.  
 

Recommendation:  Change the title of this statement to a “Statement of 
Use, Handling or Storage of a Prohibited or Restricted Carcinogen” 

 
Flammable and combustible material not to be accumu lated (7.1.37) 
 
This regulation requires that the duty holder ensures that flammable or combustible substances are kept “at the lowest practicable quantity for 
the workplace.”  It is not clear why these words have been chosen instead of “quantities being minimised so far as is reasonably practicable”.  
The latter option appears to be more in keeping with the general approach of the Bill and regulations. 
 

Recommendation:  Change this obligation to one which reflects quantities being as 
low as reasonably practicable.  
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Part 7.2 Inorganic lead 
 
Structure of this part – General 
 
Lead processes are defined in regulation 7.2.1 and 7.2.2; and obligations to provide information about lead risk work are outlined in regulation 
7.2.3.  Regulations 7.2.4 through to 7.2.17 then deal with lead risk work, including requirements for notification of lead risk work and health 
surveillance.Division 4, commencing at regulation 7.2.18 then provides information about risk controls that should be applied to all lead 
processes, without specifically identifying that this is the case.  This creates a risk that those who have lead processes which are not lead risk 
work, will not be sure that the control measures relate to them.  For the purposes of clarity it may be helpful to change the title of the division to 
“Risk control measures for all lead processes” 
 

Recommendation:  Consider changing the heading of division 4 to clearly 
reflect that the control measures apply to all lead processes, not just lead 
risk jobs 

 
Duty to give information about health risks of lead  process (7.2.3) 
 
Sub-regulation 7.2.3(2)(b) requires the duty holder to provide information about medical examinations and biological monitoring associated with 
work in a lead process.  However, the regulations only require monitoring for lead risk work, implying that this form of health surveillance will 
only be required for lead risk work.  If monitoring may be required for lead processes generally, this should be referred to within the regulations. 
 

Recommendation:  Remove the reference to medical examinations and 
biological monitoring in 7.2.3(2)(b) or include a reference to these possible 
requirements for lead processes generally within the regulations.    

 
Duty to provide blood lead level monitoring: before  first starting lead risk work (7.2.9); and frequen cy of biological monitoring 
(7.2.12); and Refusal of blood lead level monitorin g (7.2.13)  
 
The Consultation Regulation Impact Statement (RIS) states at page 61 “at the AIG’s [Ai Group’s] request, a regulation permitting workers to 
refuse blood lead level monitoring has been included. This may impact on health surveillance programs.  In order to understand the rationale 
behind this request and the subsequent difficulties with the provisions as written, some context is required. 
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During initial discussions regarding biological monitoring, Ai Group proposed that workers be required to participate in biological monitoring; if 
this did not occur, the person conducting a business or undertaking could technically be in breach of the law by not providing the monitoring 
required under 7.2.9 and 7.2.12.  Concerns about human rights and invasive testing led to a decision that the regulations could not require a 
person to participate in blood lead level monitoring.  
 
In this context, a request was made to insert into regulations 7.2.9 and 7.2.12 that an employer would not be in breach of their obligations to 
provide monitoring if a worker refused to participate in the monitoring process.  Subsequently, 7.2.13 was inserted allowing a worker to refuse 
the test, and this was intended to be linked to the obligations under 7.2.9 and 7.2.12. 
 
Ai Group’s preferred position would be to insert a provision into the regulations which requires workers to participate in biological monitoring.  
However, if this is not possible the current approach is the best option for persons conducting a business or undertaking that includes lead risk 
work. 
 
However, the regulations as currently written do not quite achieve their intended outcome, for the following reasons. 
 
Regulation 7.2.9(2), which relates to surveillance before first starting lead risk work, states that the obligations to provide health surveillance do 
not apply if (a) the person [conducting a business or undertaking] has taken all reasonable steps to arrange for a worker to undertake a medical 
examination and biological monitoring; and (b) the worker refuses the blood lead level monitoring under regulation 7.2.13. 
 
Regulation 7.2.12, which establishes the frequency for biological monitoring after commencing lead risk work, does not create an exception in 
circumstances where the worker refuses blood lead level monitoring under regulation 7.2.13. 
 
Hence, as currently written, the person conducting a business or undertaking can be protected from breaching the law during the initial process 
of biological monitoring, but not when further monitoring is required. 
 

Recommendation:  That an appropriate modification is made to regulation 
7.2.12 to ensure implementation of the policy decision to protect a person 
conducting a business or undertaking from breaching this provision of the 
regulations due to circumstances over which they have not control. 
 

A question arises as to how the person conducting a business or undertaking can meet their obligations to provide a workplace that is safe and 
without risks in circumstances where they are unable to determine whether there is a need to remove a person from lead risk work.  It is 
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proposed that this can be dealt with by applying a reasonable assumption that if all other workers do not have elevated blood lead levels, then 
the worker who refused testing is unlikely to have elevated levels.  Conversely, if others did have elevated levels which resulted in a 
requirement for them to be removed from the lead risk work, a similar decision may also need to be applied to the worker who refused testing.  
In these circumstances, without specific measurements, it will nevertheless still be problematic to determine the appropriate course of action, 
and most particularly to determine when it is appropriate to return that person to lead risk work.   
 
It is our view that persons conducting a business or undertaking will be faced with this dilemma by the regulations allowing a worker to protect 
their rights without giving the person conducting a business or undertaking the same ability to protect their rights in exercising their duties.  If 
the regulations create the loophole (or logic trap), they must also address the loophole.  The person conducting a business or undertaking must 
be assured that they can meet their primary duty under the Bill, without falling foul of liabilities created by other parts of the law or other laws.  
 

Recommendation:  Modify the regulations to require a worker in a lead risk 
process to participate in the prescribed blood lead monitoring regime 
 
Recommendation:  Alternatively, include a provision in the regulation which 
enables the person conducting a business or undertaking to take the 
necessary steps to exercise their duties if a worker refuses participate in 
blood lead monitoring, which may include, in some circumstances, 
termination of employment. 

 
Risk control measures (7.2.18 to 7.2.22) 
 
Some of these control measures are qualified by “so far as is reasonably practicable”, whilst other control measures are not.  Based on the 
types of controls outlined, it is not clear what determines the qualification, or otherwise of particular control measures. 
 
Qualified by reasonably practicable: 

• That contamination by lead is confined to a lead process area in the workplace (7.2.18) 
• That a lead process area at the workplace is kept clean (7.2.19)(1) 
• Provide an eating and drinking area that cannot be contaminated by lead (7.2.20)(2) 
• Provide and maintain in good working order changing rooms and washing, showering and toilet facilities (7.2.21)(1) 
• That workers remove clothing and equipment contaminated with lead and wash before entering eating or drinking areas (7.2.21)(2) 
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Not qualified by reasonably practicable: 
• Ensure that ways used to clean do not create a risk or have the potential to spread the contamination of lead (7.2.19)(2) 
• Ensure that a person does not eat, drink, chew gum, smoke or carry materials used for smoking in a lead process area (7.2.20)(1) 
• Provide for laundering or disposal of protective clothing and work clothing that is likely to be contaminated by lead dust (7.2.22)(1) 
• Ensure [laundry] containers are sealed and laundry sent to an appropriate laundry (7.2.22)(2) 
• Ensure a person only removes clothing required to be laundered or disposed of if being transferred accordingly (7.2.22)(3) 

 
It does not appear to be appropriate to create an absolute obligation to ensure that individuals do not do specific things, without any 
qualification, especially those obligations outlined in 7.2.20(1) and 7.2.22(3). 
 

Recommendation:  Review the allocation of reasonably practicable to the 
duties which are currently not qualified. 

 
Part 7.3 Asbestos 
 
The asbestos regulations cover five major topics:  prohibitions (division 1); management of in-situ asbestos in workplaces (divisions 1 to 4); 
demolition and refurbishment (division 5); removal work (divisions 6 and 7); and licensing of asbestos removalists and assessors (division 8).   
 
Prohibitions (7.3.1 ) 
 
The regulations list prohibitions in (1) and (2) and then outline circumstances in which subregulation (1) does not apply (exceptions).   A 
concern has been raised that the exceptions do not specifically identify work on electrical switchboards that might contain asbestos.  This issue 
must be specifically and clearly addressed in subregulation (3) to ensure that minor routine work such as using a drill to maintain a switchboard 
can be undertaken. 
 

Recommendation:  That a specific, clear exception is included in 
subregulation (3) to clarify that work on asbestos containing switchboards is 
not prohibited. 
     

Management of in-situ asbestos (divisions 2 to 4) 
  
The regulations set out obligations of the person conducting a business or undertaking to manage asbestos at the workplace by: identifying 
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whether asbestos is present; maintaining a register; establishing an asbestos management plan; and conducting and reviewing risk 
assessments.   
 
From the Issues Paper (Page 16):  Consideration sho uld be given as to whether this detail [requirement s of an asbestos register and 
asbestos management plan] is more appropriately inc luded in the model WHS Regulations. 
 
Ai Group believes that the regulations should include a statement as to what the purpose of the register and plan are (which is more than they 
currently include) but the full detail, with examples, should be in the Code of Practice. 
 

Recommendation:  T hat the regulations include a statement of purpose 
relating to the asbestos register and asbestos management plan.  The detail 
of what is in these plans should be in the Code of Practice. 

 
Asbestos register (7.3.7) 
 
This regulation requires an asbestos register to be kept in all workplaces which either: records identified asbestos; or states that there is no 
asbestos.  Ai Group understands that this requirement is due to the sensitivities around the presence of asbestos in the workplace.  However, 
in workplaces where there is clearly no asbestos (especially if it is because of the date of construction) it becomes a nonsense to require a 
register.  Subsequently, it has the potential to damage the credibility of safety laws.  Further, it may lead to persons conducting a business or 
undertaking to be inadvertently in breach of the law, because they have no asbestos issues and therefore have not read the asbestos 
regulations.  
 

Recommendation:   The requirement to have an asbestos register should 
not apply to circumstances where there is clearly no risk of asbestos being 
present in the workplace. 

 
Access to asbestos register (7.3.9) 
 
This regulation establishes an obligation in relation to a workplace “where an asbestos register is maintained”.  However, regulation 7.3.7 
establishes a requirement for all workplaces to have an asbestos register, even if they do not have asbestos. 
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  As currently written, regulation 7.3.9 may create some confusion. 
 

Recommendation:  If there continues to be a requirement for all workplaces 
to have an asbestos register, regulation 7.3.9 needs to be modified. 

 
Interaction between asbestos management plan (7.3.1 1) and (7.3.12) and risk assessments (7.3.13) and ( 7.3.14) 
 
There is an implied obligation to consider the outcomes of the risk assessment when developing or reviewing the asbestos management plan; 
this is achieved through reference to a review of the risk assessment in 7.3.12(a).  However, there is no specific statement that clearly identifies 
that the asbestos management plan must take the risk assessments into account.  This lack of clarity is also exacerbated by the requirements 
for the asbestos management plan being in the regulations before the risk assessment obligations; it should be noted that these topics are 
covered in reverse order in the Code of Practice which flows more logically. 
 

Recommendation:  Reorder the provisions of the regulations, placing the 
risk assessment obligations before the asbestos management plan 
obligations. 
 
Recommendation:  Ensure that the asbestos management plan obligations 
make a specific reference to the need to consider the outcomes of the risk 
assessment process when developing the plan 
 

 
Review of asbestos management plan (7.3.12) 
 
It is not appropriate to establish a particular requirement to review the asbestos management plan every 5 years; it increases the administrative 
burden, without any obvious safety outcomes.  The other requirements are sufficient. 
 

Recommendation:  Remove the requirement to review the plan every 5 
years. 

 
Subregulation (c) enables a health and safety representative to request “on reasonable grounds” a review of the asbestos management plan.  
This wording is different to the over “review of control measure” provisions throughout the regulations.  This implies that the nature of the 
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request is different, when it is intended to be the same. 
 

Recommendation:  Review this wording in line with other decisions about 
the request of a health and safety representative in relation to review of risk 
controls. 

 
Duty to inform (7.3.15) 
 
It is essential that any information provided to workers about possible exposure to asbestos is done in a manner that informs, but does not 
create unnecessary concern about an illness which might develop in thirty year’s time.  Some minor modifications of this regulation, as outlined 
below, may assist in this regard: 
 

• place subregulation (4), before subregulation (3) 
• reword subregulation (4)(b) to state “advise workers about the possible exposure to asbestos, taking into account the results of the 

determination made in what is currently subregulation (4)” 
 
The current subregulation (4) also needs to include the words “so far as is reasonably practicable”. 
 

Recommendation:  Modify regulation 7.3.15 as outline above. 
 

 
Duty to provide health surveillance (7.3.16) 
 
The current wording of this provision is unclear and “hides” the major requirement that will be placed on a person conducting a business or 
undertaking who is not involved in licensed asbestos removal work.  This provision should be reworded to specifically relate to health 
surveillance that applies in the circumstances of managing asbestos in the workplace; requirements related to licensed asbestos work should 
be located in that section of the regulations.  
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 Alternatively, health surveillance could be a completely separate division that applies to all work activities that may involve asbestos.  If the 
latter option is adopted, a reference to the health surveillance regulations could be placed in regulation 7.3.15. 
 

Recommendation:  Rewrite regulation 7.3.16, and subsequent related 
regulations to only apply to work that is not licensed asbestos work; or 
establish health surveillance as a separate division of the regulations with 
appropriate changes to regulation 7.3.15. 
 

Duty to train workers about asbestos (7.3.19) 
 
This regulation refers to a need to train workers who may be involved in asbestos removal work or maintenance work on asbestos; 
subregulation (2) creates an exception for workers to whom regulation 7.3.35 applies (a competent worker, undertaking licensed removal work).  
 
This provision must be located earlier in the regulations (not after exposure information and health surveillance).  A more appropriate location 
would be after “risk assessment” and before “asbestos management plan”.  This would then provide logical input into the asbestos 
management plan which would logically include any training requirements. 
 

Recommendation:  Relocate the training requirements to earlier in the 
regulations as outlined above. 
 

Removal of 10 square metres or less of non-friable asbestos 
 
There is no specific reference to the “10 square metre” rule in the divisions of the regulations that cover management of asbestos in the 
workplace.  However, it is inferred in the regulations covering health surveillance and training (see comments on 7.3.15 above) that there is 
some ability for a workplace to undertake asbestos removal, other than by using an asbestos removalist.   
 
There should be a clear statement, early in this division of the regulations, that the only removal work that can be undertaken without an 
asbestos removal licence is work which involves 10 square metres or less of non-friable asbestos; this statement could include a reference to 
the training requirements which are crucial to ensure compliance and safety in these circumstances.   At the moment the only reference to the 
10 square metre rule is in regulation 7.3.53 in the licensing provisions. 
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Recommendations:  Include a regulation within division 2 which clearly 
details the circumstances in which asbestos removal work may be 
undertaken without a licence.   

 
Competent person (7.3.32) 
 
In order to be competent as defined under this regulation a person must: be familiar with relevant asbestos industry practice; and have either a 
competency statement for asbestos assessor work or hold one of five specific types of tertiary qualification.  This definition appears to relate 
only to undertaking clearance inspections at the completion of Class B asbestos removal work.  It is not clear whether this level of prescription 
is necessary to ensure that clearance inspections are undertaken appropriately. It is anticipated that a number of appropriately skilled and 
experienced people who currently undertake this type of work will decide it is no longer viable to do so.  It would be helpful if the Decision RIS 
was able to identify how many of the current people providing these services do not have these specific qualifications, giving an indication of 
the number of people who may leave the industry and/or the required scope of transition arrangements. 
 

Recommendation:   Review the current provisions that determine whether a 
person is competent to undertake clearance inspections to ensure that an 
appropriate level of skills and experience are considered, not just 
qualifications.  

 
Asbestos removal worker must be competent (7.3.35) 
 
This regulation appears within division 6 and specifies the requirements to be “competent” as a removal worker.  However, regulation 7.3.32 
defines competent person for the purposes of division 6.  The requirements are not, and should not be, consistent.  The reference to competent 
person in 7.3.32 needs to be modified or relocated so that it does not inadvertently apply to regulation 7.3.35.  
 

Recommendation:  Modify or relocate the definition of “competent person” 
which is currently in regulation 7.3.32. 

 
Disposing of asbestos waste and contaminated clothi ng (7.3.46) 
 
This regulation generally requires the use of disposable “clothing”. However, 7.3.46(2)(c) states a person conducting asbestos removal work  
must ensure, in relation to personal protective clothing that “if it is not reasonably practicable to dispose of the clothing – [it] is laundered at a 
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laundry equipped to launder asbestos-contaminated clothing”.  It is our understanding that this provision is designed to deal with emergency 
service workers.  If this is the case, then this should be clearly stated in the regulation. 
 

Recommendation:  Clarify the purpose of this provision and make the intent 
more specific in the regulation. 

 
Licensed asbestos assessors (7.3.54) 
 
The regulations require that specific work associated with Class A asbestos removal work must be undertaken by a licenses asbestos 
assessor:  air monitoring; clearance inspections; and clearance certificates.   In order to become a licensed asbestos assessor, a person must: 
be familiar with relevant asbestos industry practice; and have either a competency statement for asbestos assessor work or hold one of five 
specific types of tertiary qualification.  Licensed asbestos assessors are currently only required in the ACT, and their utilisation is different to 
what is proposed here.  It is unclear what value this extra levelling of licensing will achieve.  A requirement to use a competent person, as 
generally defined (not as defined in this division) should be sufficient.  It is anticipated that a number of appropriately skilled and experienced 
people who currently undertake this type of work will decide it is no longer viable to do so.   
 

Recommendation:  That the requirements for licensed asbestos assessors 
be reconsidered and removed from the regulations.  
 

Licensing of asbestos removalist and asbestos asses sors (division 8) 
 
This division covers the requirements to hold a licence (regulations 7.3.51 to 5.3.53) and all of the processes related to licensing: qualifications; 
applications, decisions, suspensions and cancellations.  In total this division covers 26 pages of regulations (approximately 5% of the entire 
document). 
 
It is Ai Group’s view that regulations 7.3.51 to 7.3.53 should be relocated to the start of division 6 which covers removal work generally.  All the 
remaining regulations in division 8 should be relocated to the back of the regulations, and modified as suggested in relation to high risk work 
licensing.   
 

Recommendation:  That the regulations in division 8 are relocated as 
outlined above, and modified as recommended in relation to high risk work 
licensing . 
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Chapter 8: Major hazard facilities  
 
General 
 
The structure of the regulations is not user friendly as the preliminary part of the chapter describes where the regulations do not apply but does 
not define a facility, major hazard facility (MHF), a major incident or major incident hazard. These definitions are located in the main definitions 
section in chapter 1. It would be more appropriate to define these terms at the beginning of this chapter followed by where the regulations do 
not apply.   
 
If this approach is not adopted there must at least be a reference to where these definitions can be found. 
 

Recommendation:  Include the definitions of facility, major hazard facility, 
major incident and major incident hazard within the body of chapter 8.  
Alternatively, make reference to where these definitions can be found. 
 

Definitions (from chapter 1.1.5) 
 
The definitions, as currently drafted, raise concerns about the scope of the safety case for registered/licensed major hazard facilities and the 
potential for a broader range of facilities to be “determined” as major hazard facilities than is currently the case in the majority of jurisdictions.  
 
As currently drafted Major incident means a sudden occurrence resulting from an uncontrolled: escape, spillage or leakage; or implosion or fire, 
in the course of the operation of a facility or major hazard facility, that exposes a person to a serious risk to the person’s health and safety 
emanating from an immediate or imminent exposure to that occurrence.  
 
Whilst consistent with the definition of “major accident” in the National Standard, it is inconsistent with the manner in which the definition has 
been adopted in some jurisdictions.  Victoria, New South Wales and Western Australia have modified the definition of major incident to include 
a reference to the “scheduled materials/substances”, thus limiting the scope to incidents which are directly linked to the unique risks of a major 
hazard facility.  The commonwealth, Queensland, Northern Territory and Tasmania have either directly adopted the National Standard, or a 
variation of it that does not reference “scheduled materials/substances”.  ACT and SA do not currently have MHF regulations. 
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The definition of major incident is important as it is used in the following ways in the regulations: 
 

8.1.4:  creating or increasing the likelihood of a major incident is determined to be a modification of the facility which initiates a range of 
other obligations. 
 
8.2.9:  the regulator may determine a facility to be a major hazard facility if the regulator considers that there is a potential for a major 
incident to occur at the facility. 
 
The operator of a registered MHF must: 

 
• identify and document all major incidents that could occur and all major incident hazards at the facility, including information 

about how the major incident hazards were identified and any external conditions that might give rise to major incidents (8.3.5) 
• undertake a safety assessment in relation to all major incident hazards in order to provide a detailed understanding of all aspects 

of risk associated with the major incident hazard (8.3.6). 
• establish an emergency plan to respond to all major incidents, in consultation with emergency services and local authorities 

(8.3.7) 
• establish a security plan that addresses all major incident hazards that are related to security (8.3.8) 
• include in the safety case a list of all major incidents identified (8.3.11) 

 
The operator of a licensed of MHF must: 

• adopt risk control measures to eliminate or minimise, so far as is reasonably practicable, the risk of a major incident and the 
magnitude and severity of a major incident (8.4.1) 

• review and revise the identification of major incidents and major incident hazards (8.4.2) 
• must review and revise the safety management system is there is a modification to the facility or a major incident at the facility 

(8.4.3) 
• provide information, training and instruction for workers in relation to major incidents and major incident hazards (8.4.7) 
• provide information to the community about the occurrence of a major incident (8.4.10) 
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When considering the full range of obligations that are triggered by a major incident or major incident hazard, it is clear this definition will create 
broader obligations on the operators of registered or licensed major hazard facilities.  As these regulations are established specifically to deal 
with the risks associated with schedule 15 chemicals, it is not appropriate to apply the detailed requirements of these regulations to all hazards 
which may pose a significant risk from an escape, spillage, leakage, implosion, explosion or fire which does not relate to schedule 15 
chemicals. 
 

Recommendation:  Amend the definition of major incident to ensure that it 
directly relates to incidents that involve schedule 15 chemicals. 

 
Security plans (8.3.8 & 8.4.6) 
 
These sections establish specific obligations to prepare security plans.  However, issues related to security can be addressed as either part of 
the safety management plan or as part of the emergency plant; they do not need to be covered in separate processes and documents.  It is 
also important to recognise that security controls are being considered by the Attorney General’s department as part of the Chemical Security 
Management Framework established by COAG in 2008 and should not be interfered with. 
 

Recommendation:  Remove the requirement for specific security plans 
from the regulations 

 
Content of the safety case (8.3.11) 
 
Regulation 8.3.11(4)(a) creates an obligation on the operator of the MHF to demonstrate that the safety management system established for 
the facility provides a “comprehensive and integrated system for the management of all  aspects of risk control in relation to the operation of the 
facility”.  This is a very broad application of the safety case which would significantly increase the legislative burden and distract the focus of the 
safety case away from the risks it is intended to address. The focus should be on controlling major incident hazards and major incidents. 
 

Recommendation:  Modify this regulation to refer to controlling the risks of 
major incident hazards and major incidents. 
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Registration process (Part 8.7, Division 1)  
 
The formalised registration process outlined in this division will create a more formalised process than that currently undertaken, with 
associated increased cost on industry and the regulator, without any expected benefits. 
 

Recommendation:  Remove the detailed requirements for registration from 
the regulations.  

 
Processes for registration and licensing 
 
As outlined earlier in this document, it is our view that all registration and licensing processes should be relocated to a single section of the 
regulations.   
 

Recommendation:  Relocate the registration and licensing requirements to 
the end of the Regulations.  

 
Registration document (8.7.16 and 8.7.22) and licen se document (8.8.12 and 8.8.18) 
 
Regulations 8.7.16 and 8.8.12 require the operator to keep the registration/license document available for inspection; regulations 8.7.22 and 
8.8.18 requires the operator to return the registration/license document if requested.  It is clear that these are drafting errors, as it is not 
possible for the person conducting a business or undertaking to comply with both?  It appears that what is really meant in both regulations is 
that the registration/licence document must be available unless 8.7.22 or 8.8.18 are in force. The wording should be expanded to read “must, 
subject to regulation 8.7.22/8.8.18 being in force/enacted, keep the registration/licence document available for inspection…”  
 

Recommendation:  Modify the regulations as outlined above. 
 
Licence duration (8.8.10) 
 
Regulation 8.8.10 establishes that the duration of a MHF licence will be 5 years.  In some jurisdictions there is currently flexibility for the 
regulator to grant a licence for a shorter period in order to get a facility to improve and strive for a longer licence.  
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This appears to be a good approach for all involved. 
 

Recommendation:  Modify this regulation to state “up to 5 years”. 
 
. 
 
Chapter 9: Mines   
 
This regulation was not released as part of this public comment period. 
 
Chapter 10: General  
Part 10.1 Review of decisions 
 
General 
 
This part of the regulations relates to the review of decisions (internal and external) that relate to decisions made under the regulations.  They 
largely mirror the review provisions in part 12 of the Model WHS Bill.  However, there are a few variations.   
 
10.1.8 of the regulations states that “subject to any provision to the contrary in relation to a particular decisions, an application for an internal 
review does not affect the operation of the reviewable decision …”  There is no reference to what occurs if there is an application for external 
review.  
 
This is inconsistent with the provisions in section 229 of the Bill which determines when and how a reviewable decision may be stayed.  The 
regulations must include a section which outlines the ability to apply for a stay of a decision. 
 

Recommendation:  The regulations must include the ability for a person to 
apply for a stay on a decision pending the outcome of a review of that 
decision. 
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Internal review – application (10.1.2)  
 
This regulation states that this regulation does not apply to reviews associated with chapter 8 [major hazard facilities] and part 10.3 
[exemptions].  The review provisions for these regulations are outlined in 10.1.7 - external review.  For the sake of clarity a note should be 
included after regulation 10.1.2 directing the reader to regulation 10.1.7. 
 

Recommendation:  Include a note in 10.1.2 to ensure that it is clear that a 
review can be requested in relation to chapter 8 and part 10.3 under 
regulation10.1.7. 
 

From the Issues Paper (page 17):  Consideration sho uld be given as to whether:  internal review proces ses should be prescribed in 
the model WHS Regulations or dealt with administrat ively; the proposed list of reviewable decisions is  appropriate; and proposed 
timeframes for review are appropriate. 
 
The internal review provisions must be prescribed in the regulations and mirror those in the Bill.  If this is not done, we will not achieve a 
harmonised approach around the country.  The list of reviewable decisions appear to be appropriate.  In general the proposed timeframes are 
reasonable; however, the views expressed in relation to licensing/registration generally, in relation to deeming of decisions, should be taken 
into account in these considerations. 
 

Recommendation:  Adopt the internal review provisions as currently 
proposed, subject to any additional reviewable decisions that may be 
identified during public comment. 
 
Recommendation:  Ensure that the timeframes for deemed decisions are 
appropriate to initiating the internal review process. 
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Part 10.3 Exemptions 
 
General power to grant exemption (10.3.1) 
 
Regulations 10.3.1(4) states that this regulation does not apply to an exemption related to high risk work licences or chapter 8 (major hazard 
facilities.  For clarity a note should be included after 10.3.1(4) which directs the reader to the section of the regulations which does apply to 
exemptions for these classes. 
 

Recommendation:  Insert a note after 10.3.1 directing the reader to the 
relevant regulations for exemptions related to high risk work licences and 
major hazard facilties. 
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Section B: Model Codes of Practice   
General Comments  
 
From the Issues Paper (page 18):  In relation to ea ch of the following draft codes, feedback is partic ularly sought on whether the 
codes:  are helpful and easy to understand; and ref lect current states of knowledge and technological development in relation to 
managing various risks. 
 
 
The forewords 
 
The current flow of the foreword indicates that the manner in which a code will be used in a court process is a more important consideration 
than the way an inspector may use the code.  As most persons conducting a business or undertaking are more likely to have contact with an 
inspector than with the court system, it would appear to be appropriate to change the order of the paragraphs, by making paragraph six, 
paragraph four. 
 

Recommendation:  Reorder the paragraphs to give a clearer focus on how an 
inspector may use the Code. 
 

The foreword to each of the Codes states: 
 

The WHS Bill and Regulations may be complied with by following another method, such as a technical or industry standard, it if provides 
an equivalent or higher standard of work health and safety than the code. 

 
This Code includes references to both mandatory and non-mandatory actions.  The reference to legal requirements contained in the WHS 
Bill and Regulations (highlighted in text boxes in this Code) are not exhaustive and are included for context only. 
 

These two pieces of information appear to be contradictory:  “another method can be used, but some of the references in the code are 
mandatory”.  It would be helpful to outline how information in the code can be mandatory.  Is it because the code includes a reference to 
specific obligations in the Act or Regulations that are mandatory?   
 

Recommendation:  That the reference to mandatory requirements in the code are 
more clearly explained in the foreword and within the body of the code to ensure 
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that there is no confusion about the status of the code and the information provided 
within the code. 

 
The foreword also states: 

 
The words ‘must’, ‘requires’, or ‘mandatory’ indicate that legal requirements exist, which must be complied with. 
 
The word ‘should’ indicates a recommended course of action, while ‘may’ indicates an optional course of action. 
 

However, when reading the codes there are a range of other terms adopted, including: ‘need to’; ‘have to be’; ‘important to’; ‘make sure’; ‘can 
be’; ‘cannot’; ‘is necessary’; ‘will’; ‘might be all that is needed’; ‘could’; ‘have a responsibility’; ‘where possible’; ‘may need to be;’ ‘build these 
into’; ‘consider’; ‘where relevant’; ‘should never’; ‘must consider’; ‘in all cases you should’; ‘likely to be needed’; ‘important to’; ‘only suitable’; 
‘should consider’; ‘should at a minimum.  
 
There are also times when the word “may” is used in a very different context, for example on page 9 of the “how to consult” code where may is 
used to describe a possible situation.  A particularly inappropriate use of the word “may” can be found in the “confined spaces” code; on page 
4, under the heading “What are the health and safety duties in relation to a confined space”, it is stated “workers may enter confined spaces to 
carry out work unaware that they are entering a potentially hazardous work environment”.  Whilst this is a true description of a possible 
situation, if read within the context of the definitions, it could be interpreted that this is an acceptable “optional course of action”. Subsequently, 
given that “may” has been given a particular meaning in the foreword, it should only be used in that context. 
 

Recommendation:  That, once the content of the codes are finalised, a full and 
detailed editorial process is undertaken to ensure that the appropriate words are 
utilised in the codes to identify the difference between mandatory, recommended 
and optional actions within each code. 
 

Within the codes there are legislative boxes which outline the requirements of the law.  However, there are no “referencing” signposts to tell the 
reader where they can find this legislation.  It would be helpful to reference legislative requirements to the relevant section of the Bill or 
Regulations. 
 

Recommendation:  Provide legislative references in the legislative boxes to enable 
people to seek further information if required. 
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In the introductory section of the Codes many of them have reference to the roles of various duty holders, the definition of reasonably 
practicable and the requirement to consult.  The explanations and inclusions/exclusions in these sections are inconsistent between the codes 
and are not always technically correct or complete. 
 

Recommendation: Review the introductory sections of these Codes to ensure that 
they are appropriately consistent and always complete.  

 
The approach to risk assessments is inconsistent across the Codes that relate to regulations that do not mandate risk assessments.  Extensive 
discussion was undertaken during the development of the general code on “how to manage work health and safety risks” to ensure that the 
appropriate messages were communicated in relation to how risk assessments should be addressed in relation to these regulations.  However, 
this approach has not been translated consistently across the topic specific Codes of Practice.  Many of the Codes imply that risk assessment 
is a mandatory requirement and some (e.g. hazardous manual tasks) even include diagrams which are not consistent with the diagram used in 
the general code.  It is essential that all of the Codes are reviewed to ensure that they are communicating a consistent message which is 
consistent with the legal requirements of the regulations. 
 

Recommendation:  Review the “risk management” information in each of the 
Codes to ensure consistency and accuracy 
 

An incidental identification of a further inconsistency has highlighted the importance of undertaking a full review of consistency once the Codes 
have been finalised. Within the hazardous manual tasks code, reference is made to whole body vibration causing an “interference with 
hearing”; the managing noise and preventing hearing loss code refers to hand-arm vibration, rather than whole body vibration.  
 

Recommendation:  Undertake a full review of the Codes of Practice to ensure 
consistency.   
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How to manage work health and safety risks 
 
General  
 
This code provides a crucial link between the Bill and the Regulations, particularly with the removal in most cases of the need for mandatory 
risk assessments, which Ai Group supports (see our discussion in the preliminary section of our submission). 
 
We are particularly supportive of the diagram that is utilised on page 6 of the code to illustrate how the concept of non-mandated risk 
assessment can be applied in the context of managing risk.  However, we are concerned that the words used in the code do not fully 
communicate the philosophy underlying the policy decision to not mandate risk assessment, i.e. that the focus must be on controlling risks 
rather than on the process of how to get there.   We believe this lack of focus is created by the very nature of the flow of activities; at the top of 
page 13 it is said that “the most important step in managing risks involves eliminating them so far as is reasonably practicable, or this that is not 
possible, minimising the risk so far as is reasonably practicable.  At the risk of being repetitive, the message that risk control is the most 
important part of this code needs to be communicated earlier in the code, and then be repeated at this point. 
 

Recommendation:  That a very strong message is given at the start of the 
code, and all other codes, that reinforces the importance of focusing on the 
control of risk, so far as is reasonably practicable. 
 

Who should use this code (1.1) 
 
The last paragraph of this section states that the code may also be useful for other persons who are involved in “managing risks”.  This should 
be modified to reflect that fact that workers and health and safety representatives may be actively involved in the process, they are not actually 
involved in managing risks. 
 

Recommendation:  Reword this paragraph to more accurately reflect the 
roles of those involved in the process. 
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Who has responsibility for managing work health and  safety issues (1.3)  
 
In the legislative box, the explanation of reasonably practicable has been over-abbreviated.  As such an important factor of managing risks, all 
the components should be included and should be spelled out the way they are in the Bill. 
 

Recommendation:  Expand the legislative box to more accurately reflect 
the full definition of ‘reasonably practicable’ 
 

What is involved in managing risks (1.4) 
 
It is stated “to demonstrate your commitment …”  It is not clear who this statement is directed at; we have presumed that it is directed at the 
person conducting the business or undertaking, or an officer, but this is unclear.  It certainly should not be directed at workers or health and 
safety representatives, but given the broad nature of the audience, it might be interpreted this way.  
 

Recommendation:  Reword this section as outlined above to more 
accurately reflect the duty holders. 
 

This section should also highlight the importance of consultation within this section. 
 

Recommendation:  Ensure the importance of consultation is highlighted. 
 
Some of the information in the step-by-step process is misleading and inappropriate: 
 

• It is stated that “to make sure that none of your work activities are likely to harm anyone …”; this goes further than minimising risk so far 
as is practicable and should be changed. 
 

• It is also stated that “you have to be aware of what could possibly go wrong … and what the consequences could be”; this is not a 
requirement of good risk control – if someone gives you the best solution (inspector, consultant, industry colleague) and you implement 
it, then knowing what could have gone wrong if you didn’t fix it becomes irrelevant. 
 

• At the top of page 6 it is further stated that “you must do whatever you can … to ensure that your workers and other are not harmed; it 
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would be more appropriate to use the words to “eliminate or minimise the risk”. 
 

• The first paragraph on page 7 does not include the final requirement of the consultation process – to advise of the outcome. 
 

Recommendation:  That modifications are made to this section as outlined 
above. 

 
How to find hazards (2.1) 
 
A question is asked in the last dot point on page 8 – “if workers have developed a short cut, is it safe?”  This raises a question about how 
unauthorised changes to equipment and processes should be addressed.  If this issue is to be put forward in the code, it needs far more 
information – why was there a need for a shortcut; should this new approach be incorporated into current procedures; if it is not safe, what 
should be done. 
 

Recommendation:  That the issue of short cuts is either removed from the 
code or given far more attention. 
 

When should a risk assessment be carried out (3.1) 
 
In line with the diagram on page 6, and the associated preamble, it would be appropriate for the first dot point to be “there are no particular 
industry or regulator views on how the risk should be addressed” 
 
The second paragraph of this section states that there are some regulations which mandate risk assessments.  As there are not many, it would 
appear appropriate to identify which regulations they are; otherwise the reader will need to work that out for themselves. 
 

Recommendation:  Modify the risk assessment section as outlined above. 
 

How to control risks (4) 
 
The first paragraph of this section states “the most important step in managing risks involves eliminating them so far as is reasonably 
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practicable, or if that is not possible, minimising the risks so far as is reasonably practicable.”  We understand the rationale for using an 
everyday term such as “not possible”, however, we believe that it distorts the real meaning of the sentence, as it implies that it ‘may not be 
possible to do all that is reasonably practicable’.  It would be better to utilise the legal words. 
 

Recommendation:  Modify this paragraph to ensure that it is technically and 
legally correct. 
 

In the last paragraph before 4.1, it is recommended that you should prioritise areas for action focusing first on those hazards with the highest 
level of risk.  Whilst this is generally the case, it is sometimes more appropriate to consider the collective reduction of risk by spending money 
on a range of risk controls which gives you the best safety improvement for the money spent, rather than always on the highest risk.  Whilst the 
wording is sensitive, it is important to send this message about decision making processes which have flexibility and give the best safety 
outcomes. 
 

Recommendation:  Consider rewording the prioritisation paragraph to more 
accurately reflect the real world approach to allocating funding to risk control 
activities.  
 

The hierarchy of control (4.1) 
 
Under level 3 controls on page 14, preventative maintenance on machinery and equipment is used as an example of administrative controls, 
which have previously been described as low level controls which are least effective.  Preventative maintenance is a crucial part of ensuring 
engineering controls continue to be effective, as such they should not be listed under administrative controls.  This is particularly important 
when the later paragraph states that administrative controls should only be used where there are no other practical control measures, as an 
interim measure or as a back up to higher level controls. 
 

Recommendation:  Remove reference to preventative maintenance in the 
description of administrative controls.  It may be appropriate to highlight, in 
the level 2 controls, that it is a crucial part of ensuring engineering controls 
are effective.  
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How to develop and implement control options (4.2)  
 
The second last paragraph of “developing specific control measures” states “Where the hazard or risk has the potential to cause death, serious 
injury or illness, more emphasis should be given to those controls that eliminate or reduce the level of harm, than those that reduce likelihood”.  
The general risk control principles and the hierarchy of controls already include this principle.  By referring to it specifically in relation to death or 
serious injury or illness, it will imply that these principles are not so important for “non-serious” outcomes.   
 

Recommendation:  Remove this paragraph because it is misleading about 
how the hierarchy of controls should be applied in “non-serious” situations. 

 
Within the “cost of control measures” section the fifth paragraph states “if two control measures provide the same level of protection…”  This 
sentence would be better if it said “if two control measures, or a combination of control measures, provide the same level of protection…”   
 

Recommendation:  Change this paragraph as outlined above. 
 
The section on cost must refer to the section 18(e) of the Act which states that the consideration of cost must take into account “whether the 
cost is grossly disproportionate to the risk.”   
 

Recommendation:  Include reference in this section to the issue of “grossly 
disproportionate” and provide some examples of what this means in a 
practical sense. 

 
In the section entitled “implementing controls” it is important to share the message that higher level controls are likely to have less requirement 
for supportive measures such as: work procedures; training, instruction and information; and supervision.  The highest possible control 
measure is elimination, which is likely to require very little support; many other control measures are “passive” in nature and may actually 
reduce the need for these types of supportive structures.  As currently written it is implied that every solution will come with more 
“administrative controls”. 
 

Recommendation:  Modify this section to emphasise the implementation 
advantages of utilising higher level controls, whilst also recognising the need 
for these supportive structures for some control measures. 
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At the end of this section (bottom of page 16) it is stated that “you should prepare a risk management plan …”  This may add value in some 
circumstances, especially if it will take a long period of time for the controls to be implemented.  However, in many circumstances it will be seen 
as nothing more than bureaucracy.  This paragraph should be reworded along the lines of “it may assist you to monitor the implementation of 
controls to prepare a risk management plan”.   
 

Recommendation:  Reword this sentence to reflect an option “may”, rather 
than a recommendation “should”. 
 

How to ensure that controls remain effective (5.1) 
 
This section provides some useful ideas on monitoring control measures.  However, some of the information is misleading, and some crucial 
elements are missing.  

• Dot point 1 implies that some managers and supervisors will not have health and safety responsibilities, and needs to be rewritten to 
clearly indicate that they do have responsibilities, but the authority and resources must be provided.  This dot point also creates some 
confusion with the “audience” telling the reader they “you have the duty .... the responsibilities you give them”.  The reader may not be 
the person conducting the business or undertaking so that needs to be reworded. 

• Dot point 2 highlights the importance of reviewing work procedures, but then implies that this is only necessary as part of an incident 
investigation. 

• There is no reference to maintenance, inspection and testing of control measures. 
• Dot point 5 refers to the need to update risk assessments; this is not consistent with the focus on risk controls and the requirements in 

the regulations to review and update risk controls, not risk assessments. 
 

Recommendation:  Update this section to reflect the feedback provided above. 
 

Appendix C – Case Studies  
 
Case study 1 could be enhanced by including information about trialling the longer hose, which has been installed with a hose handling system 
to ensure that new risks are not introduced into the process.  
 
Case study 2 could be enhanced by:  

• Removing reference to the freezer in the second set of dot points; the freezer introduces a range of further hazards that are not 
addressed in the case study 
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• In the last paragraph on page 24, “they” should collectively identify the hazards, not just Jane 
• In the first dot point of the last paragraph (and elsewhere) reference should be to accessing the mixing mechanism, not the mixing 

bowl 
• If a risk management plan is to be used, it either needs to address all the risks, or have an explanation as to why only one risk has 

been addressed 
• Risk management plan – the outcome described is unlikely and, as an example may discourage others from identifying hazards.  Short 

term solutions might be to review procedures, provide additional training and increase supervision of apprentices 
 

 
Recommendation:  Modify case studies as outlined above. 

How to consult on work health and safety 
 
What are the duties in relation to consultation? (1 .2) 
 
The second and fourth paragraphs briefly touch on shared responsibilities for work health and safety matters and the duty to consult, cooperate 
and coordinate, but the information that follows is not very helpful and does not describe cooperation at all.  It is recognised that this issue is 
covered at the end of the Code of Practice but that content is not referred to early in the Code.  It may be appropriate to have some introductory 
information which outlines that the Code is divided into two sections and retitle the code so that it clearly identifies that it covers both of the key 
consultation related duties. 
 

Recommendation:  Ensure an appropriate linkage with the consult, 
cooperate and coordinate guidance that is provided at the end of the Code, 
clearly identify at the start of the Code that it is broken into two parts, and 
retitle the Code to better reflect its content.   

 
Duty holder responsibilities (page 4) 
 
The 2nd dot point in the table states that the person conducting a business or undertaking must consult in an “effective way”.  This appears to 
be an inaccurate “summary” of the specific obligations outlined in s48.  This terminology is not used in s.48, or anywhere else in Bill. 
 

Recommendation:  Reword the obligations under s.48 to clearly show what 
is required by the Bill, rather than have an inaccurate summary. 
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What is effective consultation (2) 
 
The dotpoints that appear below the legislation box on page 6 appear to be a rewording of the legal requirements established by section 48 of 
the Bill; if this is the case, the Code should use the exact words and the obligation should be stated as a “must”, not a “should”.   
 

Recommendation:  Reword the dotpoints to more accurately reflect the 
requirements of the Bill. 

 
Providing reasonable opportunities to express views  and contribute (2.2) 
 
The last paragraph in this section details some specific obligations that are currently in the Victorian Act (presumably this draft has been based 
on that document).  This information is based on Victorian legislative requirements which are slightly different to the Model WHS Bill.  This 
paragraph should be modified to more accurately reflect the proposed Bill. 
 

Recommendation:  Modify this paragraph to more accurately reflect the 
obligations of the Model WHS Bill.  

 
To what extent should I consult? (2.5) 
 
The dotpoints at the top of page 8 indicate that a person conducting a business or undertaking would be able to consult with workers who are 
“on short-term leave”.  This needs some further refinement to indicate that this consultation would occur, if necessary and appropriate, when 
they return from that leave. 
 

Recommendation:  Modify this dotpoint to ensure that person’s conducting 
a business or undertaking do not think they have to contact workers, to 
consult with them, whilst they are on leave. 
 

How to consult with your workers (3) 
 
There exists a lot of confusion about whether there is a legislated requirement to have health and safety representatives and/or committees.  
We have received significant feedback from employers who are concerned that they will have to disturb their current consultative arrangements 
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because “the new laws say they are required to have health and safety representatives”.  It is essential that this Code of Practice clearly 
identifies that health and safety representatives and committees are just one way to undertake consultation and, that a person conducting a 
business or undertaking is only required to establish these arrangements if requested by a worker. This could also refer the reader to the 
supplementary guidance material that is to be developed on representatives and committees. 
 
 
Dotpoint 3 implies that the person conducting a business or undertaking should advise workers of their right to elect health and safety 
representatives.  This is not a legal requirement and is likely to take both workers and persons conducting a business or undertaking down the 
path of presuming that health and safety representatives are required.   
 

Recommendation:  Insert information early in section 3 of the Code that 
clarifies when and how arrangements for health and safety representatives 
are required by law. 
 

Agreeing on consultation procedures (3.2) 
 
The legislative box should state that “a person conducting a business or undertaking is not required to establish agreed procedures on 
consultation.  However, they may choose to do so, and if you do you must consult ... according to those procedures” 
 

Recommendation:  Reword the legislation box to ensure that it does not 
create an impression that the law requires the establishment of an agreed 
procedure for consultation. 
 

The dotpoints on page 10 outline what agreed consultation procedures should include.  It is important to also make a statement that agreed 
procedures need to be flexible enough to deal with the full range of issues that may require consultation, from where to place the water cooler 
through to a major reorganisation of the workplace.  It would not be in the interests of safety to have workers and persons conducting a 
business or undertaking to agree on a detailed, inflexible procedure which does not enable them to deal with issues in an effective and efficient 
manner. 
 

Recommendation:  Include information about the need to have agreed 
consultation procedures that are flexible enough to deal with the full range of 
issues that may be encountered. 
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Consulting using health and safety representatives and committees 
 
The first paragraph states that work groups “need to be established” if requested.  In line with the information in the foreword this should be 
worded as “must be established” if requested. 
 

Recommendation:  Replace “need to” with “must” to better reflect the 
legislative status of these requirements. 

 
On page 12 there are two references to the role of a health and safety representative that indicate that a health and safety representative 
“deals with health and safety issues”.  This has the potential to imply that it is the health and safety representative’s responsibility to fix these 
issues.  It would be more appropriate to use words such as: 
 

• In the first dotpoint: “health and safety representatives are involved in consultation and representation in relation to health and safety 
issues relevant to the work group they represent”; and 

• In the second last paragraph before 3.4: “that a health and safety representative would normally be involved in…” 
 

Recommendation:   Modify the use of “deal” and “dealt” to avoid any 
confusion about the role of the health and safety representative. 

 
Further, it is identified that a committee might be involved in consultation/representation on issues a health and safety representative would be 
involved in if they were in place.  It is important to highlight that committees are only required to meet every three months, so it is not 
appropriate to save all the issues until the next committee meeting. 
 

Recommendation:  Clearly state that day to day issues should be 
addressed as they arise, not saved to the next committee meeting. 
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When to consult (4)  
 
The second paragraph in section 4.1 needs to be reordered to reflect that you must consult with the workers who will be directly affected by this 
decision, either directly and/or through their health and safety representatives.  
 
The third paragraph of this section suggests “conducting a survey”; this sounds too formal for most workplaces.  A better alternative may be 
“asking workers their opinion on a series of questions, possibly using a survey” 
 
The second paragraph on page 14 should be reworded from “…facilities they need” to “facilities that are needed.” 
 
In the third paragraph on page 14 “meeting their needs” should be replaced with “are adequate or appropriate.”  
 

Recommendation:  Make the proposed wording changes outlined above. 
 

Appendix A 
 
Example 1 does not include a feedback loop to advise workers when actions have been completed.  This should be included at the end of the 
example. 
 
Example 2 outlines the establishment of a committee which includes all the health and safety representatives who are representing 500 
workers across 3 shifts.  It is not clear how many representatives this is, but it could be a very large committee; it would be beneficial to state 
that they have made sure that the size of the committee is workable.   
 
In Example 2, it is stated that “committee members were encouraged to undertake regular visits to the new premises; this would be better 
worded as “regular site visits were arranged.” 
 
In example 2, it is stated that workers were all consulted via their respective health and safety representatives.  In the case of such major 
change it would be unwise to rely on communication with health and safety representatives to achieve appropriate consultation.  The example 
should be changed to include a reference to talk directly to workers, in addition to involving the representatives and committee. 
 

Recommendation:  Modify the examples as outlined above. 
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Appendix B  
 
The first question on the consultation checklist implies that you have to have one of the following in place to be compliant with the law: health 
and safety representatives; health and safety committee; agreed procedures; or other agreed consultation arrangements.  This is incorrect and 
misleading.  The key question that should be asked is “do I have effective mechanisms in place to consult with my workers?” 
 

Recommendation:  Reword question 1 to accurately reflect the legislative 
approach to consultation, and not imply that one of these four options must 
be adopted to be compliant. 
 

The fourth question does not include the legislated requirement to enable workers to contribute to decision making.  This needs to be added 
 

Recommendation:  Modify these dotpoints to accurately reflect the correct 
legal requirements. 

 
 
 
Managing the work environment and facilities 
 
General 
 
Some of the specific and detailed information would be better placed in other guidance material. For example page 13 - hot environments. The 
information is general and could be relocated by having a general code for hot and cold environments supported by specific guidance material.   
          
         Recommendation:  consider relocating some detailed and specific  
         information to guidance material.   
Who should use this code? (1.1) 
 
It is stated that the code will help to “ensure that the physical work environment is without risks to health and safety”.  This is not consistent with 
the obligations of the Bill and regulations which require the person conducting a business or undertaking to eliminate or minimise risk so far as 
is reasonably practicable. 
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Recommendation:  Modify this statement to more accurately reflect the 
legal obligation to eliminate or minimise risks. 
 

What are the duties in relation to the work environ ment and facilities? (1.2) 
 
Directly below the legislation box on page 4 there is a brief explanation of what is “reasonably practicable”.  It is not an adequate description for 
the purpose of informing duty holders about their obligations; in particular it does not include any reference to the consideration of cost in the 
context of “grossly disproportionate”. 
 

Recommendation:  Modify this section to provide better information to duty 
holders about reasonably practicable. 
 

The paragraph which defines consultation on page 5 is incorrect; it does not include all requirements specified in the Bill. 
 

Recommendation:  Modify this paragraph to accurately reflect the legal 
obligations to consult. 
 

Why do workers need a safe and health work environm ent? (1.3) 
 
This is a really strange heading, and should be reworded. 
 

Recommendation:  Modify the heading to something more appropriate. 
 

The table commencing on page 5 provides some inaccurate “health, safety and welfare” outcomes, as outlined below: 
 

• Seating – provides the opportunity to alternate between standing and sitting to reduce fatigue and discomfort; this implies that seating is 
an issue which relates only to work which generally requires people to be standing, yet much work is seated and the issue then relates 
to the selection of appropriate seating. 

• Dining rooms – refers to the likelihood of contamination by substances; this could imply that dining rooms are only relevant when work 
involves substances in the work places. 

• Change rooms – refers to a reduction in potential spread of contaminating substances; change rooms may also be need for a range of 
other reasons. 
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Recommendation:  Modify the outcomes to ensure that they have broader 
application than the ones currently utilised.  
 

The work environment (2) 
 
Much of the detail provided in this section relates to regulation 3.1.1 which is qualified by “so far as is reasonably practicable”.  Yet the word 
“must” is used throughout this part of the code.  A technical review needs to be undertaken to ensure the appropriate choice of words is utilised 
in this code. 
 

Recommendation:  Undertake a technical review to ensure that appropriate 
utilisation of “must”, “should” and “may”. 
 

Lighting (2.6) 
 
Table 2 provides information on “recommended illuminance for various types of tasks”.  This raises two areas of concern.  Firstly the use of the 
word “illuminance” which will mean nothing to most people.  Secondly, the table implies that the person conducting a business or undertaking 
will be expected to have light levels measured, when in most cases the lighting levels will be able to be determined by the level of comfort or 
otherwise of the workers. 
 

Recommendation:  Remove the illuminance table and find another way to 
explain appropriate lighting levels. 
 

Air quality (2.7) 
 
Thermal comfort:   
 
This section refers to “inside a building”, which does not recognise that there are other “inside” locations to be considered such as trucks, cars, 
buses and trains.   Further, the reference to inside a building does not take into account work undertaken inside a picnic shelter, or other semi-
enclosed buildings.  

Recommendation:  Modify this reference to “inside a building” to better 
reflect the intention of dealing with workplaces which have the ability to be 
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cooled or warmed. 
 

The section on thermal comfort would appear to be more logically included as a subset of “heat and cold”, rather than a subset of air quality. 
 

Recommendation:  Relocate thermal comfort to the section on heat and 
cold. 

 
Welfare facilities (3)  
 
Much of the detail provided in this section relates to regulation 3.1.1 which is qualified by “so far as is reasonably practicable”.  Yet the word 
“must” is used throughout this part of the code.  A technical review needs to be undertaken to ensure the appropriate choice of words is utilised 
in this code. 

 
Recommendation:  Undertake a technical review to ensure that appropriate 
utilisation of “must”, “should” and “may”. 
 

Toilets (3.3) 
 
A table is provided which outlines the number of toilets that “should” be provided “in at least the following ratios”.  The words after the table 
state that “you should keep in mind that these ratios are minimums”.  This appears to be sending mixed messages. 
 

Recommendations:  Review these provisions to ensure that the correct 
legal message is being communicated, keeping in mind that this is a code 
and the number of toilets is not specified in the Act or regulations. 
 

Change rooms (3.7) 
 
It is stated that “where change rooms are provided you should also provide workers with lockers for storing clothing and personal belongings 
…”  These considerations should only be included in circumstances where change rooms are required due to the nature of the work, not when 
they are supplied for other reasons. 
 

Recommendation:  Reword this section so that it is clear that you only need 
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to consider these issues when change rooms are required.  
 
Remote and isolated work (4.2) 
 
This section of the Code is very difficult to follow.  It appears to jump backwards and forwards between supporting the regulation obligations to 
provide effective communication and addressing the broader range of issues to be considered when dealing with the risks of remote and 
isolated work.  This is particularly confusing when the legislation box only covers the obligations in relation to communication.  This information 
would be more appropriate in guidance material.  This provision also contradicts regulation 3.1.3(3) which states that remote and isolated work 
means work that it is isolated from the assistance of other persons ……  The Codes at 4.2 states “remote or isolated work is work carried out 
anywhere a person is unable to get immediate assistance from colleagues or other people. 
 
         Recommendation:  Consider relocating some detailed and specific  
         information to guidance material.   
 

Recommendation:  Review the definition of remote and isolated work in the 
code and regulations to ensure consistency. 

 
Emergency plans (5) 
 
We have previously made comment about the need to simplify the requirements of the regulations.  If that approach is adopted, amendments 
would also need to be made to the Code.  
 
On page 25 there is a list of things that should be addressed in the emergency plans.  These include a range of things that would not be 
appropriate in a small, low risk workplace, such as appointment of area wardens and reference to the “person authorised to coordinate the 
emergency response”.  Such an approach will immediately create barriers for these types of workplaces to establish an effective emergency 
response.  This information would be better in guidance materials which can be specifically targeted at a range of different size and types of 
businesses.  
 

Recommendation:  Relocate the information about what should be in an 
emergency plans into guidance material. 
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Managing noise and preventing hearing loss at work 
 
General 
 
The related regulation addresses noise; as such the focus of this Code of Practice should also be on noise induced hearing loss, rather than on 
the broader issue of “preventing hearing loss”, or the other risks that may be associated with noise.  This is consistent with the status of a code 
which is to assist the duty holder to meet their specific obligations to control specific risks.  
 
Ototoxins, acoustic shock and vibration have been quoted throughout the code as being “other causes of hearing loss” qualified by the 
statement that “some studies have indicated that there is a link…” These three factors are contentious issues that continue to be debated. With 
no definitive studies to support this information all references to ototoxins , acoustic shock and vibration should be deleted from the code of  
practice.  The contention that ototoxins and vibration are a cause of hearing loss has not been proven; yet the code is recommending that they 
should be a trigger to perform annual audiometric testing on workers exposed to ototoxins and/or vibration.  This is totally inappropriate.  
 
It is also not appropriate to refer to “other affects of noise” (2.3), particularly as they have not yet been fully determined. 
 

Recommendation:  Modify the title of the code to Controlling the risks of 
noise induce hearing loss 

 
Recommendation:   Remove all references to ototoxins, acoustic shock and 
vibration being other causes of hearing loss, and remove reference to other 
effects of noise.  

 
The target audience for this Code is the workplace, not a person with specialist knowledge in noise level measurement.  As such it is far too 
technical.  Specific examples will be highlighted during the remainder of this comment. 
 

Recommendation:  Simplify the code to make it more relevant to the 
workplace, rather than to the noise expert. 

  
Table 1 is not effectively described.  It does not demonstrate the combination of various noise levels; it does illustrate how long a person can be 
exposed to a range of different noise levels without exceeding the exposure standard. 
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Recommendation:  Modify the preamble to table 1 to remove reference to 
“combination of various noise levels”. 
 

How to identify hazards (3)  
 
The second last paragraph should be reworded to insert the italicised words as illustrated:  If a worker’s hearing has been affected, and may be 
attributable to doing a particular task then a hazard may exist, which could affect other workers.  This change is necessary to break the 
presumed nexus between hearing loss and work when many other factors may contribute; the acceptance of a workers compensation claim 
does not automatically mean that the workplace exposure was the cause of the hearing loss. 
 

Recommendation:  Modify the sentence as recommended to break the 
presumed nexus between a workers compensation claim and the risk in the 
workplace.  

 
What happens next? (3.2) 
 
This is a classic example of the misuse of risk assessments, stating “…it is likely that your workers are being exposed to hazardous noise. You 
should therefore take the next step to assess the risks of hearing loss so that you can decide what action you need to take to eliminate or 
minimise any risks”.  The action that must be taken at this stage is to identify what control measures can be implemented to eliminate or 
minimise the risk of hearing loss; this may include the provision of hearing protection whilst you identify other more sustainable controls. 
 

Recommendation:  Modify this section so that the importance of immediate 
control is highlighted before moving to risk assessment.   

 
How should a noise assessment be done? (4.3) 
 
It is appropriate for the person conducting a business or undertaking to have a general understanding of a noise assessment, however the 
focus should be on the information that they should expect to receive, rather than on how to make adjustments for extended work shifts.  It is 
also quite inappropriate to expect the duty holder to understand Appendix C which is described as a “ready reckoner” but is quite complex.  The 
duty holder is required to engage someone competent to do the noise assessment and that person should know more than is in the Code of 
Practice. 
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Recommendation:  Modify the section on noise assessment to remove the 
technical information which is more relevant to the competent person than 
the duty holder. 

 
What information should be included in a noise asse ssment report? (4.4) 
 
The last paragraph on page 14 indicates that the noise assessment reports should form the basis of a noise control implementation plan … and 
be included in training for all workers”  This seems to miss the main point which is that the information from the noise assessment reports 
should be utilised to identify and implement appropriate noise controls.  The focus should be on putting the controls in place, not on developing 
a plan.  
 

Recommendation:  Reword this paragraph to increase the focus on 
implementing control measures rather than documenting a plan for 
implementation.  
 

The hierarchy of controls (5.1) 
 
The three dotpoints listed under the level 2 control measures are not clearly linked to the specific obligations in the regulations. 
 

Recommendations:  Modify the level 2 control measures to more 
accurately describe the link between the regulations and the guidance in the 
Code. 
 

When should personal hearing protection be used? (5 .5) 
 
The fourth paragraph on page 18 states that persons should not enter hearing protection areas, regardless of how short the time they stay in 
that area.  Ai Group agrees that this is appropriate as it demonstrates a commitment to safety by “walking the talk”.  However, as a person 
within that workspace for a short period of time may not exceed the 8-hour weighted exposure standard, it is essential that the code explains 
why this is important. 
 

Recommendation:  Modify the paragraph to explain why all people need to 
wear hearing protection in signed areas.  
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On page 18 there is reference to the need to select and maintain hearing protectors in line with an Australian Standard; further it is stated that 
attenuation values should be derived from attenuation measurements made in accordance with another Australian Standard.  Whilst this is true, 
it is particularly unhelpful information for a duty holder who may have low literacy skills and will certainly not be interested in buying two 
Australian Standards, which would not be of any benefit to them anyway.  This section needs to be reworded to help the duty holder to know 
how they ensure that they are selecting and maintaining the personal hearing protectors in the correct way.  This could include explaining what 
SLC80 means and how you can find that information on the box or brochures provided by suppliers.  Further, Table 4 needs more explanation. 
 

Recommendation:  Modify the section on selection of hearing protectors to 
ensure that it provides information that is useful in the workplace. 
 

Implementing control measures (5.7) 
 
It is suggested that “you should prepare an implementation plan …”  It would be more appropriate to say, “if you have a number of noise control 
actions which cannot be implemented immediately, it may be appropriate to establish a plan to assist you to manage implementation”.  This is 
only a slight change of words but it moves the focus to helping to implement, rather than just preparing another document. 
 

Recommendation:  Modify reference to noise control plan as outlined 
above. 
 

Monitoring hearing (6.1) 
 
As mentioned above it is not appropriate to address issues associated with ototoxins or vibration when considering audiometric testing. 
 

Recommendation:  Do not link ototoxins or vibration with the 
recommendations related to audiometric testing. 
 

Paragraph three on page 22 specifies that follow up tests should be carried out annually.  This does not take into account the various levels of 
noise exposure which may be as low as 86dBA.  A specific timeframe should not be included; a reference to regular would be sufficient.  . 
 

Recommendation:  Remove the specific reference to annual testing 
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Role of designers, manufacturers, suppliers and ins tallers (7)  
 
This part requires a legislation box to set the context. 
 

Recommendation:  Insert a legislation box to establish context. 
 

It may be more appropriate to include this information in a broader code which addresses the full range of duties placed on the upstream duty 
holder by the Act and regulations. 
 

Recommendation:  Consider including this material in a broader Code of 
Practice covering all the upstream duties of each duty holder. 

 
Appendix C – Noise Level Reckoner    
 
This is a very complicated matrix suited to a specialist in the field rather than for use on an everyday basis. The matrix should either be 
replaced by a more user friendly ‘noise-level reckoner’ or deleted from the code of practice. 
 

Recommendation:  Either simplify this tool or remove it from the Code. 
 
Hazardous manual tasks  
 
General 
 
This Code of Practice is 58 pages long; only 17 of those pages are about risk control, commencing on page 27.  There appears to be a lot of 
repetition, particularly between the section on “how to identify hazardous manual tasks” (pages 10 to 16) and the risk factors included in the 
“how to assess risks” section (pages 17 to 21).  There would be value in streamlining one of these sections to minimise repetition and aid 
readability. 
 

Recommendation:  Review the manner in which the identification and 
assessment sections are written to reduce duplication and increase 
readability.   
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Requirements for risk assessments  
 
This Code of Practice does not follow the format outlined in the “how to manage risks” code.  In section 1.4 it is implied that you must follow the 
“step-by-step” process (including risk assessment); there is no acknowledgement that there are times where a duty holder can skip the risk 
assessment process and go directly to risk controls.  The reader is directed to the general code for further guidance; this guidance will be 
confusing because the guidance is contradictory.  
 
The section on “how to assess risks” also implies that this is a necessary step; there is no reference to the policy position that the risk 
assessment process may not be necessary.  
 
Appendix A illustrates the risk management process for manual tasks which is inconsistent with the diagram utilised in the “how to manage 
risks” Code of Practice. 
 

Recommendation:  Review the way the Code is structured to ensure that it 
is consistent with the “how to manage risks” Code and that it accurately 
reflects the legislative requirement to focus on risk controls. 

 
How musculoskeletal disorders occur (2) 
 
The second last paragraph on page 8 indicates that you cannot control the risk of MSDs unless you undertake a full assessment of the 
characteristics of the task and the various forces, postures, movements, durations and frequencies.  Whilst this is the case in some 
circumstances, many “simple” MSD risks can be eliminated or significantly reduced by applying known controls.  For example, if the risk is 
associated with carrying a heavy 20 litre rubbish bin and tipping it into a truck, we know that the introduction of wheelie bins with mechanical 
lifts will significantly reduce that risk – we do not have to do a fully blown assessment to understand which forces, postures etc are creating the 
risk. 
 

Recommendation:  Modify this paragraph to remove the inference that risk 
assessment is the only way you will get to an appropriate risk control. 
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Characteristics of hazardous manual tasks (3.2)  
 
Force:  the colloquial interpretation of “force” is high force.  There needs to be an introductory statement that clarifies that light force done 
repetitively can cause MSDs. 
 
Examples of sudden force:  we are not convinced that all these are sudden force.  There are no illustrations to support this section. 
 
Movement: it would be helpful to include an illustration of keyboarding. 
 
Posture:  it would be beneficial to move the last paragraph of this section to the start of the section. 
 
What are the risk factors (4.3):  the first paragraph in this section needs to be reworded to aid reading.  
 
Page 23: Your workers are at greater risk if they report :  This section should be removed as some of these issues may increase the likelihood 
of a person reporting an MSD, not increase the likelihood of an MSD occurring, it is the actual workload and pace (addressed in the previous 
section) which actually increases the risk. 
 
Work area design and layout (page 24):  This section doesn’t really tell the duty holder what they should do to address in relation to this topic.  
Further the second paragraph is focused on the “bad” rather than illustrating the “good”. 
 
Systems of work (page 25): The dotpoints at the top of this page appear to be are not all directly related to “systems of work”.  This section 
would be more helpful if it was reworked to better illustrate a good system of work. 
 
Handling people (page 33):  The section on handling animals includes reference to “necessary skills and experience”; this should also be 
included in the section on handling people. 
 

Recommendation:  Make amendments to address issues raised above. 
 
Role of designers, manufacturers, importers and sup pliers (7) 
 
Providing information (page 45) states that the upstream duty holders must also give purchasers and users the information they need to use 
the product safely, including during its transportation, operation and maintenance.  Whilst this is a mandatory requirement for plant, substances 
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and structures, it is not a requirement of the supply of all products.  This should be reworded as “should”, not “must”.   
 
Recommendation:  Reword this section to delineate between the specific legal obligations of upstream duty holders in relation to plant, 
substances and structures, and the more general expectations related to other products  
Confined spaces 
 
 
 
What is a confined space? (1.2) 
 
It is not possible for the definition of a confined space, as outlined in the regulation, to stand-alone without further clarification and explanation 
in the Code of Practice.  Additional clarifying information, similar to that currently provide in the notes to section 1.5.5 of Australian Standard 
2865 – 2009, would help to clarify some of the complexities involved in determining confined spaces. 
 

Recommendation:  That consideration be given to the inclusion of further 
clarifying information in the Code of Practice.  

 
General – layout of the Code  
 
This code does not follow the same order as the regulation, making the two document difficult to read in conjunction with each other, as 
outlined below: 
 

Regulation 4.3.10 Signage Code 5.8 
Regulation 4.3.11 Communication and safety monitoring Code 5.6 
Regulation 4.3.12 Connected plant and services Code 5.4 
Regulation 4.3.13 Atmosphere Code 5.5 – page 24 to 25 
Regulation 4.3.14 Atmosphere exposure standard Code 5.5 – page 25 
Regulation 4.3.15 Flammable gases and vapours Code 5.5 – page 23 
Regulation 4.3.16 Fire and explosion Code 5.5 – page 23 
Regulation 4.3.17 Emergency procedures Code 6 
Regulation 4.3.18 Personal protective equipment in emergencies Code 6 
Regulation 4.3.10 Information, training and instruction for workers Code 5.9 
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Recommendation:  Reorder the sections of the code to match the flow of 
the regulations. 
 

How to determine whether a space is a confined spac e (1.5) 
 
The “yes/no” approach utilised in the decision diagram will only work if it is determined to maintain a specific reference to a confined space 
having a restricted means of entry or exit.  In its current form there are some issues which need to be addressed.   

• The order of the questions does not match the order of the definition in the regulations; this should be fixed 
• At “B” a question is asked “is it likely to be entered”;  this is not relevant to determining whether something is a confined space; it only 

determines whether a confined space entry is likely to occur 
 

Recommendation:  Modify the questions in this section to address the 
issues outlined above. 
 

There is a paragraph in this section which states:  “A space may become a confined space if work that is to be carried out in the space would 
generate harmful concentrations of airborne contaminants.  Temporary control measures such as providing temporary ventilation or achieving a 
satisfactory pre-entry gas test will not cause a confined space to be declassified.”  These two items seem to be unrelated; however, their 
inclusion in the same paragraph leads the reader to trying to work out how they are connected. 
 

Recommendation:   If these sentences are connected more information is 
required to establish that connection.  If they are not connected, they should 
be separate paragraphs. 
 

In the section entitled “status of a space may change” an example is provided stating that “a brand-new road tanker that is clean and has never 
held any substance is not a confined space for the purpose of the WHS Regulations, even if a person enters it.  That is because there is no risk 
form a dangerous atmosphere as the tanker has never held any dangerous substances.  It becomes a confined space, however, once it has 
held dangerous substances and entry is required to carry out maintenance work”.  This is an inappropriate example to use for the following 
reasons: 
 

• A person conducting a business or undertaking should not presume that when they take delivery of a new tanker there has not been a 
hazardous chemical used inside during manufacture of subsequent cleaning. 
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• Even if the tanker is completely clean on delivery, the work to be undertaken within the tanker may immediately cause it to be a 
confined space; e.g. the use of a cleaning and disinfecting agent. 

• The reference to “dangerous substances” is inappropriate; hazardous chemical would be a more appropriate term.  Further, as the risk 
of engulfment from any substance including water makes a space a confined space, it may be misleading to state that a tanker only 
becomes a confined space if there have been hazardous chemicals in the space.  

 
Recommendation:  Utilise a better example to illustrate the potential 
changing nature of a confined space. 

 
What hazards are associated with a confined space? (3.1) 
 
On page 11 there is a description of engulfment.  It is inconsistent with the current definition which includes engulfment by liquids.  The 
description needs to include reference to being engulfed by liquids and also include a reference to drowning, not just asphyxiation which is 
more closely related to suffocating or choking. 
 

Recommendation:  Modify the description of engulfment to match the 
definition in the regulations. 
 

Other hazards (3.2) 
 
Under the heading “environmental hazards”, reference is made to the code of practice for Managing the work Environment and Facilities.  This 
does not appear to be relevant to these types of hazards when they relate to confined space entry. 
 

Recommendation:  Reconsider the reference to the general code of 
practice. 

 
In the section “hazards outside the confined space” there is reference to “internal combustion engine” and “hot work”.  These should be 
replaced with terminology which is easier for the average reader to understand, and which explains the risk, e.g. hot work could be replace with 
“work that generates sparks”. 
 

Recommendation:  Ensure the risks referred to in this description are easily 
understood, by using plain English and explaining the reason for the risk. 
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How to assess the risks (4) 
 
The legislation box is incorrect and misleading.  It needs to be modified. 
 

Recommendation:  Modify the legislation box to ensure it is an accurate 
reflection of the regulations. 
 

This section includes a long list of things that “should” be considered when undertaking a risk assessment.  Some of these are mandated by 
regulation 4.3.8 “control of risk; others are specified in other regulations including 4.3.16, 4.3.17 and 4.3.18; yet others are more general 
considerations.  This section needs to be reordered to clearly identify where the requirements are a “must” with reference to the relevant 
regulation, and where they are recommended or “should” be considered. 
 

Recommendation:  Review this section to ensure that it accurately reflects 
the mandatory requirements of the regulations. 
 

Minimise the risks (5.2) 
 
On page 19, it is stated that “you should select a work process that: minimises release of harmful atmospheric contaminants…; reduces the 
time spent…; and eliminates  the risk of engulfment.  It is not clear why there has been a varying use of the terms minimises, reduces and 
eliminates; their use does not appear to be consistent with the normal terminology of eliminate and minimise so far as is reasonably practicable. 
 

Recommendation:  Review this section to determine whether the words 
“eliminate and minimise so far as is reasonably practicable” should be 
utilised for each of the three control approaches. 
 
 

Entry permits (5.3 
 
On page 20, there is a table which identifies what “the confined space entry permit must list”.  Words within the box then include “can be”, 
“may” and “should”, which appear to be inconsistent with the heading that says “must”.  When reading this in conjunction with the regulations it 
is clear that the left hand column lists the mandatory requirements, whilst the right hand column describes how this obligation may be met.  This 
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is not clear when reading the table on its own.   
 
In relation to “period of time” it is stated that the permit may be for up to 24 hours, but it may be for a work shift or less.  It is not clear why the 
time of 24 hours has been referenced; it is not legislative and, if there is continual work exceeding 24 hours it is unclear why a new permit 
would be required.  
 

Recommendation:  Reformat the table to clearly identify which of the items 
and mandatory and which are a description of how the mandatory 
requirements can be met. 
 
Recommendation:  Reconsider the reference to what appears to be a 24 
hour maximum for validity of an entry permit. 
 

Isolation (5.4) 
 
In this section it is stated that “you must ensure all potentially hazardous services are isolated prior to any person entering the confined space”.  
This appears to be linked to regulation 4.3.12; however, 4.3.12 is qualified by “reasonably practicable”.  The code needs to be consistent with 
the regulations. 
 

Recommendation:  Ensure that this section is cross-referenced to the 
regulation and that the qualification is clear in the code. 
 

On page 23 there is reference to the use of locks.  It is generally accepted in industry that each person who is working on, or in, isolated plant 
should place their own lock on the isolation which can only be removed by their key; this provides a much higher level of control than that 
associated with signing the permit to say they have left the space.  The code implies that the person who isolates the plant will be the one 
placing the lock; there is no reference to the individuals placing their lock/tag on one or more of the isolation points.  
 

Recommendation:  Include a recommendation that the every individual who 
enters the confined space should place their own lock on the appropriate 
isolation points. 
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Information, instruction and training (5.9)  
 
A list is provided on page 26 of all people who must be training in relation to confined spaces.  It includes workers who “manage or 
supervise…”  Unlike all the other categories in the list, this is not a direct translation from the regulations and is far broader than the regulation 
requirement to train workers who “exercise direct control over other workers carrying out work in a confined space” (4.3.19(10(f)). 
 

Recommendation:  Reword this part of the list of workers to be trained to 
ensure that is accurately reflects the requirements of the regulation. 
 

Emergency procedures (6) 
 
A list of things to be considered when developing emergency procedures is provided on page 27.  The second dot point refers to “all hazards” 
but then only refers to contaminants and oxygen; there is no reference to engulfment.  A dotpoint refers to “work done outside the confined 
space”; this should refer to in the vicinity of the confined space.   
 

Recommendation:  Modify the list to reflect the issues raised above. 
 

Confined space criteria (Appendix A)  
 
The table shown on page 30 does not include all the necessary criteria which is used to determine a confined space; further it combines some 
separate issues into a single question.   
 

Recommendation:  Rework the table to ensure it exactly follows the flow of 
the definition of a confined space, and includes all criteria.  

 
How to prevent falls at the workplace 
 
Title of the Code 
 
The current title of the code does not reflect the full scope of topics covered in the code; i.e. it does not indicate that the code includes coverage 
of “falling objects”.  In line with our recommendations associated with the title of the regulations, the title of the code should be modified to more 
accurately reflect coverage. 
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Recommendation:  Change the title of the code to “How to control the risks 
of falls and falling objects”. 

 
Step 3 – How to control risk (page 9 to 11) 
 
This section includes an explanation of the various control measures outlined in the regulations; detailed information is then provided on each 
of these control options from page 12 through to page 44.  We do not believe it is necessary to have the detail provided on pages 9 to 11 if the 
information is to be repeated and expanded in later sections. 
 

Recommendation:  That the introductory material on pages 9 to 11 be 
removed. 

 
As outlined in our feedback on the regulations, we do not believe it is appropriate to combine “on the ground” with “on a solid construction”.  
Working on the ground does eliminate the hazard and risk; whilst working on “on a solid construction” is a significantly lower risk of a fall, it is 
very strong minimisation, but it is not elimination.  The approach taken in the code to describe both of these control measures as eliminating the 
hazard and associated risk, is misleading.  The current words in this paragraph are also misleading when it is stated that you can eliminate the 
need to work at height by “carrying out the work …. on a solid construction”.  This information should be modified in the code even if the 
regulation remains unaltered.   
 

Recommendation:  That “on a solid construction” be presented as a risk 
minimisation solution, rather than a risk elimination solution. 

 
Minimise the risk using ladders, administrative con trols and other reasonably practicable steps (page 11) 
 
The requirements to record the control is not consistent with the manner in which the regulations are currently drafted.  See our comments in 
relation to the regulations.  
 

Recommendation:  that, if this requirement remains in the regulations, work 
is done to correctly align the provisions in the code with the provisions in the 
regulations.  
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In this section, reference is made to the need to combine control measures and an example is provided “using safety harnesses while working 
from an elevating work platform”.  This is not an appropriate place to include this information as it does not apply to any of the control measures 
being considered here. 
 

Recommendation:  That this reference be removed from this section of the 
Code. 

 
Work on the ground (3.1) and Work on a solid constr uction (3.2) 
 
In this part of the code these two control measures have been separated and are presented in an appropriate way – elimination for one and 
minimisation for the other.   
 

Recommendation:  Retain this separation here, and apply this throughout 
the code as appropriate. 

 
Work on the ground (3.1) 
 
This section includes an example of “using paint rollers with extendable handles”.  This may create additional risks associated with hazardous 
manual tasks.  It would be appropriate to comment on the importance of ensuring that controlling one hazard does not create another hazard. 
 

Recommendation:  Utilise this section to highlight the importance of 
considering a broad range of risks when making decisions about eliminating 
one risk.  
 

Work on a solid construction (3.2) 
 
We have made general comments about the various uses of must, should etc.  This section is a good example of the confusion that can be 
caused by the inconsistent use of these words.  In the first paragraph, it is stated that “a solid construction must satisfy all of the following 
requirements” [mandatory].  However, later in this section “should” is used, e.g. edge protection “should be provided on exposed edges …”   
 

Recommendation:  As indicated for the entire package of codes, there 
needs to be a quality check of the use of various mandatory and advisory 
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words to ensure they are appropriately and consistently applied. 
 
Reference to two metres in the Code (page 23) 
 
When considering trestle ladders it is stated that they are “only suitable for use at heights greater than two metres when guard rails and toe 
boards are incorporated…”  This is the only place in the code where such a reference is made.  As the regulations apply to falls at all heights it 
would seem more appropriate to say that “wherever reasonably practicable guard rails and toe boards should be incorporated”; there could 
then be a reference to “the further off the ground the trestle is the more important this feature is”.  Otherwise the code will create, in one 
location, a pseudo height threshold.  
 

Recommendation:  That a specific reference to two metres be removed 
from this section and be replaced with a form of the words suggested above. 

 
 A hierarchy of passive fall prevention devices? (p age 16 to 25) 
 
Throughout this section, there is a subtle implication that there is a “hierarchy” associated with the range of passive fall prevention systems.  
The section on work boxes states “where reasonably practicable, other working platforms … should be used”.  In the section on trestle ladders 
it is stated “alternative to trestle tables should be considered”.   If a hierarchy does exist, it should be explicitly stated, and include an 
explanation as to why workboxes and trestle ladders are a lower level of control. 
 

Recommendation:  If a hierarchy of passive fall prevention systems exists it 
should be specifically detailed in the code. 
 

Safety mesh (page 25) 
 
It is stated that: “Persons should not walk on safety mesh that is not designed as a work platform.  Safety mesh should never be used for 
access to or egress from a work area.” These statements appear to be contradictory.  It would appear that if safety mesh can be designed as a 
work platform, in those circumstances it would be appropriate to utilise it for access or egress. 
 

Recommendation:  Consider more clearly articulating the messages in 
these sentences to ensure the important issues are highlighted and 
understood. 
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Individual fall arrest systems (page 30 to 33) 
 
This section provides some clear advice on limiting the free fall distance to two metres.  However, there is nothing in the code to clearly identify 
that individual fall arrest systems are only appropriate for work at height.  Unlike our reference earlier to trestle ladders, this would seem like an 
appropriate point to mention a two metre or more height component. 
 

Recommendation:  That the code clearly articulate the fact that individual 
fall arrest systems can only be utilised for work at height, as distinct from 
them being a solution to a broader range of fall hazards. 
 

Ladders (page 34 to 40) 
 
The first part of this section covers portable ladders.  At the end of this part it is stated that “additional control measures to prevent falls may be 
necessary with the use of portable ladders, such as fall arrest systems, pole straps or the installation of fixed ladders”.  This implies that fixed 
ladders are a better control than portable ladders.  For this reason, to emphasise an appropriate hierarchy, the code should cover fixed ladders 
before it provides information on portable ladders. 
 

Recommendation:  The section on ladders should be reordered to have 
fixed ladders before portable ladders, reflecting the relative level of risk 
associated with each option. 
 

At the top of page 38 there is reference to the issues associated with ladder cages.  It is recommended that, in some circumstances, the fixed 
ladder should be fitted with a permanent or temporary fall arrest system.  The reader is likely to come to the conclusion that a ladder cage is a 
bad thing.  If this is not the intention, further information is required about why ladder cages are utilised when they are appropriate and the 
benefits they provide. 
 

Recommendation:  Consider rewording the reference to ladder cages to 
clearly indicate whether they are a good or bad thing associated with fixed 
ladders of various angles. 
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Recording administrative controls (page 42)  
 
This section is in conflict with the earlier section of the code.  As outlined earlier the reference to recording administrative controls on page 11 is 
not consistent with the current wording of the regulations (although it may be consistent with the intent).  On page 42 the code refers to the 
need to record administrative controls only (which is consistent with the regulations, but not the information on page 11). 
 

Recommendation:  Ensure all this information is consistent with the final 
decision regarding recording of controls at 4.4.4(5). 
 

Emergency procedures for falls (page 43 to 44) 
 
As outlined in our response to the regulations, it is not appropriate to include detailed information about emergency procedures when the 
regulations and codes apply to all falls.  This section would be better reworded, in line with our recommendation above, to deal specifically with 
falls from a significant height and the resultant risk of suspension trauma.   
 

Recommendation:  Focus the title and content of this section on falls from 
height and suspension trauma. 
 

Examples of solutions for falls below 2 metres 
 
Whilst the regulations cover all falls from one level to another, the code focuses on falls from a “significant” height.  If the code is going to reflect 
the full range of fall risks, there must be examples of control measures for falls from lower levels.  Without this focus in the code, people will 
continue to think that the regulations only apply to falls from heights.  Common fall risks below two metres which could be included are: work 
platforms at production lines; inappropriate access to storage by standing on an insecure chair; loading docks; and maintenance work 
undertaken on and around plant using makeshift access such as standing on a “milk crate”. 
 

Recommendation:  If the regulations continue to cover all fall hazards, the 
code must reflect this breadth of obligations. 
 

Controlling the risk of falling objects (page 45) 
 
This section is currently very short.  It would be helpful to expand this section and include illustrations.  Illustrations should include examples 
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from a range of industries, including office and retail work.  
 

Recommendation:  Expand the section on falling objects and cover a broad 
range of industries and falling object risks.  

 
Other hazards and controls (page 47 to 48)   
 
This section covers the issues of: fragile surfaces; and grid mesh and checker plate flooring panels.  Itis located after the sections on: falling 
objects; and implementing and reviewing control measures.  This creates a risk that these topics will be missed.  Consideration should be given 
as to how these topics could be better integrated into the body of the code. 
 

Recommendation:  Integrate the sections addressing fragile surfaces, grid 
mesh and checker plate flooring into the main body of the code. 

 
Labelling of workplace hazardous chemicals 
We note that the chemical industry has raised significant concerns about the Code of Practice and will make significant comments as part of 
their public comment process. Of major concern is the timing of the adoption of the globally harmonised system (GHS) for classifying and 
labelling chemicals. 
 
Preparation of safety data sheets for hazardous chemicals 
 
 
How to manage and control asbestos in the workplace 
 
Describing when asbestos may be expected to be found in building, plant and structures. 
 
It is Ai Group’s understanding that asbestos mining in Australia had ceased by about 1989. The use of asbestos was phased out of most 
products by about 1989. In 2001 schedule 2 of the national model regulations for the control of hazardous substances was amended to include 
chrysotile asbestos so that from 31 December 2003 it became illegal to use reuse or sell any products containing any form of asbestos in 
Australia.  Local manufacture ceased using crocidolite asbestos in 1968 and phased out all other forms of asbestos in insulation by 1974, 
building products by 1983 and pipes by 1986. 
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With this information in mind the section which attempts to explain the likely presence of asbestos is both confusing and misleading. 
 
On page 9, the paragraph which commences with “Although the ultimate goal …” is not clear.  It should be modified to state that since 31 
December 2003 only non-asbestos products/materials could be installed in buildings and products; the prohibition does not extend to materials 
that were in place prior to that date.   The paragraph is also confusing in that it states that “it is likely that asbestos will be found in structures 
and buildings built prior to 2003, and possibly found in plant manufactured before 2004”.  It is not clear why one refers to 2003 and the other to 
2004.  Further, whilst asbestos was not completely banned until December 2003, there were not many circumstances of buildings containing 
asbestos materials after the mid 1990s.  It may be better to state that is it possible that asbestos will be found in buildings built prior to 2004 
and very likely in buildings built before 19xx. 
 
On page 16 of the Code it is stated that “asbestos was widely used as construction and insulation material in buildings until 2003 … However, 
as the bans were not absolute prior to this time … it is possible that asbestos may be present in buildings after the ban was introduced”.  We do 
not believe that this information is correct or helpful.  As outlined in the suggested word changes above, there needs to be a better description 
of when and how asbestos was used between the early 1990s and 2003. 
 
Paragraph (c) on page 17 states that it is likely that if cement sheet is present and was installed up until 2003, it is likely to contain asbestos….  
The example is not helpful as it refers to corrugated cement sheeting as being likely to contain asbestos.  This may be because it has not been 
made since the 1980s; rather than because it was made before 2003. 
 

Recommendation:  Provide better guidance on when and how asbestos is 
likely to be found in buildings. 

 
Order of provisions outlined in sections 2.3 to 2.7  
 
These provisions do not appear to be located in the right part of the code.  These issues are all dealt with in the regulations after the obligations 
to identify asbestos, assess risks, and establish an asbestos register and asbestos management plan.  It is not logical to put them in this 
location in the Code.   
 
Further the information as presented does not follow a logical sequence, e.g. the heading of 2.3 and the legislation box refers to the 
requirement to inform about asbestos exposure, but the content includes the requirement to provide access to the asbestos register and the 
need for signage.  It may be more appropriate to have a section entitled “what do you need to tell workers” and include all the relevant 
requirements at this location.   
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The obligations to conduct air monitoring (2.5) and provide health surveillance (2.6) do not contain enough information to help the reader 
understand the context of this information.  
 

Recommendation:  These sections need to be reworked to provide 
information that is grouped more appropriately to assist the person 
conducting a business or undertaking to understand their obligations, and 
know where to look for the information.  

 
About asbestos (1.3) 
 
The description of friable and non-friable asbestos is not helpful to the general reader.  It would be more appropriate to use a description such 
as the following.   
 

Friable asbestos is material containing asbestos that can be crumbled, pulverised or reduced to a powder by hand pressure when dry; 
this makes it the most hazardous type of asbestos.   
 
Non-friable asbestos is contained in a bonding compound which is reinforced with asbestos fibres.  Generally, non-friable asbestos 
poses less risk than friable asbestos as it is less likely for fibres to be disturbed.  However, non-friable asbestos that has been subjected 
to extensive weathering or deterioration has a higher potential to release airborne asbestos fibres, and may become friable.  
 

Recommendation:  Modify the explanation of friable and non-friable 
asbestos to make it clear to the general reader, as suggested above. 

 
In the second last paragraph on page 7 it is stated that sampling “should” only be undertaken by a competent person.  This should be “must”. 
 

Recommendation:  In this paragraph, replace “should” with “must”  
 

Prohibitions (1.6) 
 
In the second last paragraph, on page 9, there is reference to removing asbestos which states that work may be required to be undertaken by a 
licensed removalist “depending on the type of asbestos being removed.  This should be modified to “the type or quantity being removed” 
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Recommendation:  Modify paragraph as recommended 
 

What is involved in managing the risks associated w ith asbestos? (2.2) 
 
In this section there needs to be reference to the fact that it is a legal obligation to undertake risk assessments in relation to asbestos.  This is 
particularly important as this Code refers the reader also to the general code on how to manage risks. 
 
The last paragraph on page 13 does not appear to have any relevance, it should be removed 
 
The information under consulting, co-operating and co-ordinating activities is not very helpful.  In the first dotpoint, it would be more appropriate 
to use an example of a large refurbishment, rather than a large construction project; most people think of a new building when a construction 
project is mentioned and a new building would not have asbestos risks.  In the second dotpoint, there needs to be reference to the sort of 
asbestos related work that may be undertaken, rather than just a generalised statement. 
 

Recommendation:  Review the issues outlined above and make 
appropriate modifications. 

 
Arranging a sample to identify asbestos in the work place (3.3) 
 
The second paragraph in this section states that “only a person trained in the process of sampling may take the samples…” It would be more 
appropriate to use the general terminology of “competent person” as used elsewhere.   
 
The paragraph states that stable non-friable asbestos should not be sampled, but does not provide the next bit of important information, that if 
you are unable to sample and are unsure as to whether the material is asbestos, you must presume it is. 
 
A very detailed description of what a competent person needs to do to take a sample is included in the Code.  This creates a risk that a person 
conducting a business or undertaking will utilise this information to undertake the work, rather than engaging a competent person.  This section 
of the Code should provide sufficient information to the person conducting the business or undertaking to understand the issues associated 
with PPE, keeping the area clear etc., but not include step by step detail of how to take the sample.  
 

Recommendation:  Make the modifications outlined above 
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Presuming materials contain asbestos (3.4) 
 
This section does not reflect the provisions in regulation 7.3.4(2)(b) which allows a reasonable presumption to be made that asbestos or ACM 
is not present.  The Code should provide guidance as to what circumstances would allow the person conducting a business or undertaking to 
make such an assumption. 
 

Recommendation:  Include a section in the Code which outlines the 
reasonable grounds on which an assumption could be made that there is no 
asbestos in the workplace. 
 

Maintaining an asbestos register (3.5) 
 
The legislation box is misleading as it implies that an asbestos register is only required if asbestos is present in the workplace.  However, as 
currently written, regulation 7.3.7 requires an asbestos register to be kept in all workplaces, with subregulation (2) specifically requiring that an 
asbestos register must state if there is no asbestos or ACM present. 
 

Recommendation:  It is essential that the requirement to keep an asbestos 
register in all workplaces is clearly stated in the Code of Practice. 

 
The second paragraph on page 20 states that if “you” are carrying out work at a workplace, you should obtain the current register.  If the “you” 
in this paragraph is the person conducting the business or undertaking, the obligation should be worded as “must”, and clearly identify the  
person conducting a business or undertaking who is responsible. 
 
The third paragraph indicates that the worker has a much broader range of duties in relation to asbestos than those specified by the regulations 
or the Bill.   Further, the paragraph relates to workers generally, not those involved in work that may disturb asbestos.  Modifications are 
required to ensure the scope and duties are appropriately worded. 
 
The section entitled “where asbestos is only temporarily in the workplace” is misleading.  The reference to temporary plant should only be in 
relation to the asbestos register.  However, the last sentence states that “ if plant is often in your workplace, it would be appropriate to consider 
how the associated risks will be managed”  This implies that if plant containing asbestos is only rarely in your workplace, you don’t need to 
consider the how to manage the risks. 
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It is not clear in the section entitled “where there is no asbestos register at the workplace” which “you” is being referred to.  It should be the 
person conducting a business or undertaking, but it could be read as the individual worker doing the work. 
 
In the section “reviewing and revising an asbestos register” it is stated that “it is likely that it will be necessary to review the register more 
frequently [than the asbestos management plan].  However, it is not clear why this might be the case. 
 

Recommendation:  Modify these sections of the Code taking into account 
the comments above. 

 
 
Asbestos management plan (6) 
 
It is stated in “contents of an asbestos management plan” that the plan “should as a minimum, include”.  It does not appear to be appropriate to 
combine “should” (a recommendation) with “minimum”.  
 
There is reference to Appendix C containing an example of an asbestos management plan.  Appendix C is entitled “asbestos register”, and 
would not meet the requirements of an asbestos management plan. 
 

Recommendation:  Modify these sections of the Code taking into account 
the comments above. 

 
Managing and controlling asbestos (7)  
 
It would be helpful to include, in the early part of this section, an overview of the types of controls that could be utilised, maybe in the form of a 
hierarchy.  This will help to give some clarity to the reader about what the options are and when they would be appropriate.   This should 
include a reference to putting in place a range of controls to minimise the risk of in-situ asbestos from being damaged.  This appears to be 
completing missing from the Code. 
 
Removing asbestos 
 
Friable asbestos – should include a reference to the need to ensure that risk is minimised until the friable asbestos can be removed.  
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Non-friable asbestos – as presently described there is an implication that, if you have decided to remove non-friable asbestos, it is creating an 
immediate risk (reference to the to remove it as soon as reasonably practicable). 
 
The 10 square metre rule 
 
There is no mention in the Code of the requirement to be licensed to remove friable asbestos and to remove more than 10 square metres of 
non-friable asbestos.  This needs to be included in the Code to ensure that there is a clear understanding of the licensing requirements.  There 
also needs to be reference to the requirements that must be met if such work is to be undertaken without a licensed removalist.  It may be best 
to address this issue in 7.9 maintenance and service work as most of this type of unlicensed asbestos removal work is associated with 
maintenance activities. 
 

Recommendation:  Take into account the comments above when finalising 
the section on managing and controlling asbestos. 

 
Appendices  
 
Appendix A provides a good list of the types of areas where asbestos materials might be found.  However, as the regulations do not apply to 
domestic premises, it would be more appropriate to utilise a picture of a building which looks less like a house. 
 
Appendix B provides useful pictures to assist the reader to understand the breadth of possible exposure to asbestos. 
 
Appendix C is an appropriate example of an asbestos register. 
 
Appendix D is very detailed and may be more appropriate in guidance material 
 
There should be an additional appendix which provides an example of an asbestos management plan. 
 

Recommendation:  Consider this feedback when finalising the Code. 
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How to safely remove asbestos  
 
This Code of Practice is very detailed and specifically written for the asbestos removal industry.  We have not received any specific information 
from this industry sector about their views on this Code and Ai Group will not be making comment on this Code at this time.  
 
Facilities for construction sites 
 
This Code was finalised for public comment very late in the process and, as such, has not had the same level of industry input as many of the 
other documents currently being considered.  The construction industry has raised significant concerns about this Code of Practice.  In 
particular concern that the Code does not take into account the joint guidance on amenities on housing sites (supported by the Victorian, New 
South Wales and Queensland OHS regulators), nor the 1990 Victorian Code of Practice for Building and Construction Sites.  
 

Recommendation:  Consider the input from the construction industry, and 
the regulators, to ensure that the final document is relevant and appropriate 
for all sectors of the construction industry.  
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Appendix   
Penalty levels 
 
From the Issues Paper (page 22):  When evaluating t he proposed penalty levels for offences under the M odel WHS Regulations it is 
necessary to consider if the levels accurately refl ect the relative seriousness of each offence 
 
The Issues Paper contemplates two types of offence:  offences which are specifically linked to a breach of the Bill (with the Bill penalties 
applied); and stand-alone offences that are subject to the monetary penalty specified by the regulations.   
 
Linking offences to the Bill 
 
It is Ai Group’s experience that prosecutions for breaches of the regulations are quite rare.  As prosecutions are usually only launched in the 
case of significant breaches, they are generally prosecutions for offences under the Act, with regulation breaches being utilised as points of 
proof.  For this reason it is important from a communication perspective that duty holders understand that circumstances that lead to a breach 
of a regulation may also give rise to a prosecution under the Act and as such would carry a much higher maximum penalty than the penalty 
listed for a breach of the specific regulation, which is the penalty most workplace parties are much more likely to see or hear about.   
 
This could be achieved without the regulation breach being directly and formally linked to the Bill.   
 

Recommendation:  Clearly identify that breach of a regulation may lead to 
prosecution under the regulations or may be utilised as a point of proof for a 
breach of the Act.  

 
Penalty levels 
 
Ai Group understands the need to allocate a rationale behind the determination of level 1, 2, and 3 breaches.   However, the current 
descriptions seem to require some work.  For example:   
 

• risk control offences in high risk industries are level 1; whilst other risk control offences are in level 2.  This does not take into account 
the fact that there may be a high risk activity (such as work at heights) which is not always carried out in a high risk industry.  Further it 
is not clear whether the description of high risk industries encompasses all breaches that occur in that industry, or only those that are 
specifically related to the regulations for that high risk industry, e.g. failure to have a SWMS for high risk construction work.  
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• Breaching a requirement to undertake hazard identification and risk assessment is a level 1 breach; in the current structure of the 
regulations this would result in a level 1 breach for failing to identify all hazardous manual tasks, but only a level 2 breach for failing to 
control them. 

These examples indicate the importance of putting the allocation of penalty levels to intense scrutiny and comparison prior to finalising the 
regulations. 
 

Recommendation:  Undertake a detailed analysis and comparison of all 
penalty level allocations to ensure that there is a supportable logic for the 
final allocations.  

 
Ai Group believes that $30,000 is an appropriate maximum penalty under the regulations.   
 

Recommendation: Adopt a maximum penalty under the regulations f 
$30,000  

 
Infringement notices 
 
From the Issues Paper (page 23):  Consideration sho uld be given to the appropriate amount for infringe ment penalties. 
 
Ai Group has consistently been of the view the Infringement Notices do not have a logical role in the structure of law enforcement tools.  As 
outlined in our submission in response to the initial issues paper (as part of the National OHS review) and in our response during public 
comment on the Act:   
 

Most people understand the concept of infringement notices in relation to breaching road laws.  In those circumstances, a minor infringement will 
attract a fine and demerit points, more significant breaches will attract higher fines and more demerit points, the most significant breaches will result in 
a loss of license etc.  It is recognised that there is an escalating scale of penalties as the breach becomes more significant.  In the safety arena, this 
does not always occur.  As highlighted above, improvement and prohibition notices are not seen by the regulator as imposing a “punishment”; they 
simply require the employer to meet their OHS obligations.  Hence, there is a significant “gap” between infringement notices as one level of 
punishment, and prosecution as the next level of punishment.  
 
It is our view that infringement notices can only really be used in circumstances where the breach is black and white in nature, i.e. failure to have a 
license, failure to have plant registered; failure to display signage.  Most of these breaches are relatively minor in nature.  Breaches of the general 
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duties, which are more significant, can only be addressed by improvement or prohibition notices, not summary action.  Prosecutions are very rare, as 
they should be, in the overall scheme of the enforcement process for general duties. 
 
Therefore, having infringement notices in the enforcement system gives an employer the impression that not having signage displayed is a more 
important breach than not controlling a significant risk of a manual handling injury.  For these reasons, Ai Group does not generally support the use of 
infringement notices.  It may be appropriate to have a system of “fines”, escalating to prosecution, for failing to comply with an improvement or 
prohibition notice.  This is consistent with a more balanced and graduated enforcement regime.   

 
The implementation of a consistent regime and approach to infringement notices across the country will be problematic.  Some jurisdictions will 
be able to establish a stand-alone regime within their WHS laws; others will be required to include them within their state wide legislation which 
deals with the full range of infringement penalties.  This will lead to variations in the types of infringement notices that can be established and 
the monetary amount that can be attached to these infringement notices.  In spite of these difficulties, it is essential that there is a level of 
agreement between the WHS regulators about the ideal approach to infringement notices which is then modified as required to meet the 
specific jurisdictional requirements. 
 
The Issues Paper includes a list of principles that are proposed for selected offences, which include:  should be confined to minor or less 
serious offences; should not apply to duty of care offences in part 2 of the Model WHS Bill; should not include offences which carry a qualifying 
phrase; should not apply to indictable offences; should be confined to strict and absolute liability offences; should be objectively capable of 
verification; should carry financial penalties only. 
 
This set of principles will lead to infringement notices generally being applicable to offences related to record keeping and signage.   
 
With our objection to infringement notices in mind, Ai Group generally supports that any infringement notice scheme should apply only to 
offences which are objective and unambiguous (“black and white”) in nature; hence we support the principles listed in the issues paper.  This 
leads us to reconsider our position in relation to the use of infringement notices for failing to comply with an improvement notice.  In many 
jurisdictions this will be an indictable offence and would therefore not meet the principles listed.  If an infringement notice cannot be used for 
this purpose in all jurisdictions, it should not be used for that purpose in any jurisdiction.  As we have previously noted in various submissions, a 
key factor in achieving effective harmonisation is to ensure that the compliance and enforcement approaches are consistent, and appear so, 
across the country.  This will not be achieved if there are varying approaches to dealing with breaches of improvement notices, which are a 
highly visible component of safety regulation and enforcement. 
 

Recommendation:  Adopt the principles outlined in the Issue Paper and 
establish an agreed “ideal” approach to infringement notices that can be 
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introduced in each jurisdiction with minor modifications required to maximise 
consistency. 
 
Recommendation:  That the Safe Work Australia Agency undertake the 
task of monitoring the making of legislation associated with infringement 
notices and highlighting any major inconsistencies to Safe Work Australia 
members. 
 

As part of the overall assessment of the implementation of the Model WHS Laws, and the approach to utilising infringement notices, each 
jurisdiction should be required to report to Safe Work Australia and/or in their annual reports, regarding: number of infringement notices issued; 
types of offences to which these notices applied; and how many of the notices were challenged in the courts. 
 

Recommendation:  Establish a reporting process to enable jurisdictional 
comparisons of the use and effectiveness of infringement notices to be 
undertaken.  

 
Other Comment s 
 
 
 
 
 



This submission is made by The Australian Industry Group         Page 155  
 

Attachment A:  The Consultation Regulation Impact S tatement (RIS) 
 
The Consultation RIS attempts to identify the financial impact of harmonising nine sets of regulations and supporting codes into a national 
package of laws which will change the way many WHS issues are addressed across the jurisdictions.  This would be a difficult task at the best 
of times; it was complicated by the fact that the RIS was being developed in parallel with the development of the laws, and final decisions about 
some of the regulations were not made until very late in the process.  We have accepted these limitations in considering the RIS, and make our 
comments in the context of providing input to enhance the value and credibility of the Decision RIS which will be finalised following public 
comment. 
 
In the executive summary the following conclusions are reached: 

 
Reference is made to the significant drawbacks of multiple work health and safety regimes.  Then it is stated “The proposed model 
regulations have the potential to address these issues with positive safety and financial benefits.” 
 
“The main costs to business are expected to arise as a result of adapting to new regulations, especially for single state businesses 
which will not reap the offsetting benefit of reduced complexity.” 
 
“…risk assessment and associated record-keeping are no longer mandatory … this may decrease the regulatory burden on employers 
in most states and would apply equally to single and multi state jurisdiction businesses.  This may equate to significant compliance 
savings and represents a significant reduction in the total administrative burden for business.”  
 
Seven areas are identified where businesses are likely to face considerable changes: 

• requirements relating to RCDs which may require RCDs to be installed in certain circumstances 

• the requirement for an annual notice of plant maintenance and payment of a fee on an annual basis where this currently does 
not occur  

• requirements for notification of construction excavation 

• the scope for Major Hazard Facilities regulations  

• the definition of “notifiable incident” for Major Hazard Facilities  

• requirements for asbestos assessor licensing; and 

• in some jurisdictions further regulation of asbestos management and removal.  



This submission is made by The Australian Industry Group         Page 156  
 

 
Further changes that are likely to occur and need to be further analysed are the costs of retraining; changed notification, record keeping 
and administration procedures.  

 
 
Ai Group agrees that these are key areas of change that will occur, although “notifiable incident” should probably read “major incident”.  We 
also agree that the removal of mandated risk assessments in most circumstances is a positive outcome which will reduce compliance costs, 
whilst also improving WHS outcomes and reducing the occurrence of inadvertent breaches of the law.  However, we also believe that there are 
additional areas of change which have not been identified in the Consultation RIS.  This includes the costs associated with the annual 
requirement to advise of manifest quantities for schedule 11 hazardous chemicals.   
 
Reliance on previous regulation impact statements a nd/or relatively consistent adoption of national st andards. 
 
Throughout the Consultation RIS there is reference to previous regulation impact statements, with a reliance on their outcomes to justify 
adoption of national standards/codes which have not always been fully implemented across Australia.  We believe this is a major flaw of the 
RIS, particularly as the efficacy of some of the previous RIS outcomes have been highly questioned by industry.   
 
It would appear to be more appropriate to undertake updated assessments of cost/benefit based on the experience of these standards in the 
jurisdictions that have adopted them.    
 

Several Parts of the model WHS Regulations have been based on existing National Standards that have been supported by previous 
RIS processes. In these cases there is already evidence that any increase in regulation should be offset by increased benefits for 
businesses as demonstrated in the previous RIS processes undertaken.  (Page 4) 

Many of the provisions that are addressed by way of the model WHS Regulations and/or the model Codes of Practice have previously 
been the subject of agreement through policy arrangements under the Australian Safety and Compensation Council (ASCC) or the 
National Occupational Health and Safety Commission (NOHSC ), (i.e. as in National Standards and Codes of Practice for which RIS 
have been undertaken). It is not proposed to revisit those issues and policy decisions for which a RIS has previously been completed. 
(Page 8) 
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Similarly, where an existing National Standard or Code of Practice and associated RIS (see Appendix C for details of these) have 
previously been agreed and have been used as the policy basis for model regulations, it is only the incremental change and impact 
beyond that previously assessed, which will be considered as part of Option 2.  (Page 18) 
 
The previous RIS outlined in Appendix C are an important part of the Consultation RIS process. They provide a base line for 
determining additional change and impact that may arise in the course of developing the model WHS Regulations and Codes of 
Practice. All jurisdictions have previously agreed to the outcomes of these RIS. As such, whether they have implemented any or part of 
the regulation assessed, they represent the base from which the proposed model WHS Regulations or Codes of Practice have been 
assessed. Page 20 

 
 
Errors of detail in the RIS 
 
The feedback from employers, and the focus of our submission, is on the detail of the proposed Regulations and Codes of Practice.  It has not 
been possible to fully analyse the detail of the Consultation RIS to identify every error or omission.  Below is an example of some of the issues 
which cause us concern about the overall efficacy of the Consultation RIS.  Ai Group expects that the Decision RIS will include a much more 
robust analysis of the cost/benefit of the proposed regulatory package.    
 
Noise 
 
The RIS indicates that there will be minimal change and states that the requirement for hearing tests included in the code “is not a regulatory 
requirement.”  This does not address two key issues:  
  

• The Victorian regulations currently require testing every two years, not annually; and 
• The presence of ototoxins and vibration is not currently a general requirement of noise regulations/codes 

It is true that codes do not create a regulatory requirement.  However, a person conducting a business or undertaking must either implement 
the code or do something equivalent or better.  The codes states “if any of your workers are likely to be exposed to noise, ototoxins and/or 
vibration in the following situations, you should monitor their hearing with regular audiometric testing … follow up tests should be carried out 
annually … at 100dB(A) more frequent audiometric testing may be needed”.  In these circumstances, it is difficult to identify how the person 
conducting a business or undertaking could identify an alternative to audiometric testing when a quantitative requirement such as frequency of 
testing is utilised. 
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Falls 
 
The falls regulations relate to all falls from one level to another which may cause an injury.  It is noted in the RIS that eight of the nine 
jurisdictions currently have regulatory provisions for the prevention of falls.  What this analysis does not identify however is that: 
 

• Victoria and the Commonwealth only regulate falls above two metres. 
• Queensland only regulates falls in the construction regulations (as high risk construction work), with a threshold of three metres in 

housing construction, and two metres in non-housing construction. 
• Where jurisdictions regulate all falls, they do so with a far more general set of risk control measures than those proposed. 

Hence, there is potentially a significant impact on three of the eight jurisdictions caused by removal of height thresholds, and in the case of  
Queensland, application of the regulations to all industry sectors.  Further the very prescriptive risk control requirements will increase the 
regulatory burden in all jurisdictions. 
 
Further, Victoria is the only jurisdiction that currently requires the document of administrative controls if the fall risk is above 2 metres.  Hence, 
the proposed obligation will have a significant impact on all other jurisdictions, with questionable value to safety. 
 
High risk work 
 
Reference is made to the inclusion of a new class of licence for reach stackers.  The regulations do not currently have sufficient information to 
identify exactly which pieces of equipment are to be covered.  Hence, it is not possible to quantify the level of regulatory burden that may occur 
within specific industries.  This context should be reflected in the RIS. 
 
Abrasive blasting 
 
It is noted that there will be some change associated with abrasive blasting due to the combination of the jurisdictional prohibitions into a single 
harmonised listed of prohibitions; it is acknowledged that “…in some jurisdictions, alternate blasting material may need to be sourced.”  It is 
problematic to have such a statement, without providing any information about the current extent of use and the impact of the prohibitions 
across the various jurisdictions.  This needs to be addressed in the Decision RIS. 
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Electrical work 
 
During the public comment process it has become clear that there is extensive confusion about the exact interpretation of the provisions for 
RCDs, as currently drafted. In particular, there is disagreement about what it means to have a residual current device incorporated before or as 
part of the socket.  Some people believe it means included in the fixed socket; others believe a residual current device within a powerboard 
meets the requirements of the law.   Further, the regulations do not currently provide any guidance on whether retrofitting will be required and, if 
so, what the transitional arrangements will be.   
 
These issues need to be clarified so that the appropriate costings can be incorporated into the Decision RIS. 
 
Plant 
 
The consultation RIS refers to the definition of plant within the model WHS Bill and the Victorian Act.  However, there is no reference to the 
narrowing of that definition in regulations through the exclusion in some jurisdictions of manually operated and/or hand-held plant.  The manner 
in which these definitions will change is important to consider.  It is also important to determine whether the jurisdictions that have implemented 
the national standard with an application across all plant (as broadly defined) have actually enforced the requirements to obtain and pass on 
information related to the design manufacture and supply of plant, including hammers, spanners etc.   
 
Construction 
 
The Consultation RIS states that the changes to the definition of construction work, from that included in the national standard, “will have only 
minor impact”.  This statement underestimates the significant concerns raised by industry in relation to the construction definition having the 
capacity to inappropriately capture a broad scope of maintenance work.  Whilst of concern in relation to construction work generally, the major 
concern is the widening of circumstances where workers are required to undertake general construction induction training which has no 
relevance to the work they undertake.  The full impact of this, both on costs and the potential damage to the credibility of safety related training 
must be factored into the Decision RIS. 
 
Notification of Excavation 
 
The requirement to notify of excavation work has been highlighted in the RIS as a considerable change.  It is stated that: 
 

• “notification of excavation will take the place of various other reports currently required across the jurisdictions” 
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• It should also be noted that some jurisdictions have excavation notification/approval/permit requirements in building regulations. 

The RIS does not indicate the current extent of these requirements, whether the definitions and information required in these other laws are 
consistent with the proposed WHS laws, nor whether the proposed WHS obligations will be in addition to, or instead of the current 
requirements.   
 
This is a major deficiency in the RIS and must be addressed following public comment.   
 
Hazardous chemicals 
 
Safe Work Australia has received significant feedback from industry about the inadequacy and inaccuracy of the previous RIS undertaken in 
relation to the approach to hazardous chemicals.  In particular, concerns have been raised about the timing of the adoption  
 
Restrictions on use of some chemicals for spray painting may have significant impact on industry.  The RIS states that “the chemicals proposed 
for restriction in spray painting are not considered to be extensively used in Australia”.  This statement needs to be supported by some 
quantitative data.  
 
In relation to the notification of dangerous goods, the Consultation RIS states that “reassessment and renotification of storage quantities is 
already required every one or two years in most jurisdictions”. In the context of the RIS analysing cost benefit we believe it should highlight the 
benefit foregone due to the decision to continue to require this form of notification in the absence of any demonstrated safety outcome.  
 
Inorganic lead 
 
The RIS states “at the AIG’s (sic) request a regulation permitting workers to refuse blood lead level monitoring has been included.”  This 
comment is completely out of context and needs to be revised to reflect the following: 
 
During initial discussions regarding biological monitoring, Ai Group proposed that workers be required to participate in biological monitoring; if 
this did not occur, the person conducting a business or undertaking could technically be in breach of the law by not providing the monitoring 
required under 7.2.9 and 7.2.12.  Concerns about human rights and invasive testing led to a decision that the regulations could not require a 
person to participate in blood lead level monitoring.  
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In this context, a request was made to insert into regulations 7.2.9 and 7.2.12 that an employer would not be in breach of their obligations to 
provide monitoring if a worker refused to participate in the monitoring process.  Subsequently, 7.2.13 was inserted allowing a worker to refuse 
the test, and this was intended to be linked to the obligations under 7.2.9 and 7.2.12. 
Ai Group’s preferred position would be to insert a provision into the regulations which requires workers to participate in biological monitoring.  
However, if this is not possible the current approach is the best option for persons conducting a business or undertaking that includes lead risk 
work. 
 
The RIS states that the change in definition of “lead risk work” should not impose any significant costs on employers.  This needs to be 
supported by some analysis and/or data. 
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