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PRE-INJURY AVERAGE WEEKLY EARNINGS (PIAWE) 

DISCUSSION PAPER 

 

SUBMISSION TO NSW STATE INSURANCE REGULATORY AUTHORITY 

 

 

INTRODUCTION  

The Australian Industry Group (Ai Group) is a peak industry association and has 

been acting for business for more than 140 years. Along with our affiliates, we 

represent the interests of more than 60,000 businesses employing more than 

1 million staff. Our longstanding involvement with diverse industry sectors including 

manufacturing, construction, transport, labour hire, mining services, defence, airlines 

and ICT means we are genuinely representative of Australian industry.  

Ai Group welcomes the opportunity to make a submission in response to the 

Regulation of Pre-Injury Average Weekly Earnings 

Ai Group’s response to the Focus Questions is provided below.   

We would welcome the opportunity to have further discussions with SIRA once the 

submissions summary paper has been published. 

https://www.workcover.nsw.gov.au/about-us/have-your-say/regulation-of-pre-injury-average-weekly-earnings-piawe
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FOCUS QUESTION 1: Should the regulation provide a simplified methodology 
for the calculation of pre-injury average weekly earnings (PIAWE)? 
 
Ai Group recognises that the calculation of PIAWE can be complex.  This is largely 
due to the broad range of payments and employment conditions that are included in 
Industrial Instruments (Awards and Enterprise Agreements) and contracts of 
employment.   
 
The regulation can assist by clarifying the manner in which these items might be 
considered, but the Regulations cannot override the interpretations that apply to the 
Industrial Instruments and contracts of employment..  
 
The provisions that were included in the NSW 2012 amendments are largely based 
on the Victorian provisions addressing the same issues [s.5A to 5AE of the Accident 
Compensation Act 1985 that was in existence at the time of the 2012 amendments; 
and s.155 of the Workplace Injury Rehabilitation and Compensation Act 2013].  
 
Sections 5AA to 5AE were added to the Victorian Act when it was amended in 2010; 
this was done in an attempt to provide greater certainty, instead it created more 
complexity and confusion. 
 
Ai Group was involved in providing feedback to WorkSafe Victoria about the 
difficulties encountered in interpreting the new [2010] provisions.  To address some 
of these issues WorkSafe Victoria’s Online Claims Manual provides further 
information to Agents about how the provisions should be interpreted.   
 
Whilst this information does not address all issues, it does serve to clarify some of 
the major areas of concern.  SIRA is encouraged to access the online manual to 
identify how some of this information may be incorporated into the Regulation.   
 
The Online Claims Manual can be accessed via the link below; the information of 
relevance is contained in section 3.1 of the Manual. 
http://www1.worksafe.vic.gov.au/vwa/claimsmanual/default.htm 
 
 
Where the NSW Regulation further assists clarification, we will encourage WorkSafe 
Victoria to incorporate that information into their claims manual.  This would allow the 
very similar provisions to be interpreted in the same way across the two jurisdictions, 
and reduce confusion for employers who operated in both jurisdictions, and their 
injured workers.    
 
 
FOCUS QUESTION 2: How should the regulation vary the method for the 
calculation of PIAWE? 
 
It is Ai Group’s understanding that the Act allows for a Regulation to vary the method 
of calculation.  However, it is Ai Group’s view that the Regulation should serve to 
clarify how specific sections of the Act should be interpreted, rather than vary them. 
 

http://www1.worksafe.vic.gov.au/vwa/claimsmanual/default.htm
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Ordinary earnings 
 
From a practical perspective, the initial calculation of PIAWE must be based on the 
worker’s “ordinary earnings” as defined by the relevant Industrial Instrument.  This 
cannot be defined by a regulation which sits outside the workplace relations system.  
However, greater clarity can be provided around some of the items that are currently 
specifically identified in the Act.  
 
 
Non-pecuniary benefits 
 
The regulation can more clearly identify the value of non-pecuniary benefits that 
should be included in PIAWE; or at least the considerations to be taken into account.   
 
For example, s.44F of the Act currently states that “use of a motor vehicle” is a non-
pecuniary benefit that should be included in PIAWE.  However, it does not recognise 
that the value may not be a consistent value across all work relationships.  Use of a 
motor vehicle may be: provision of a fully maintained vehicle for private use; a salary 
sacrifice arrangement; or a tool of trade vehicle, garaged at the home, which can 
only be used for the purposes of work related activities.  Each of these “entitlements” 
would have different values to the injured worker and it may, or may not, be 
appropriate to include the FBT value of the vehicle.  
 
It should also be made clear in the Regulation that if a worker retains a pecuniary 
benefit whilst they have an entitlement to weekly compensation, the value of the 
pecuniary benefit is also included in their current weekly earnings.  Hence the 
inclusion in PIAWE would be offset by the value in the current weekly earnings.  This 
may apply if a worker maintains entitlement to the same level of motor vehicle usage 
as they would if they were not injured.  In many cases this non-pecuniary benefit will 
be retained unless the worker continues on extended weekly compensation.  
 
 
Base rate of pay exclusions 
 
A particular area of difficulty is the base rate of pay exclusions, outlined in s.44G of 
the Workers’ Compensation Act 1987.  It has been our experience that the general 
nature of these descriptions does not take into account the manner in which 
Industrial Instruments treat some of these items. 
 
Monetary Allowances 
 
The broad exclusion of “monetary allowances” does not take into account that some 
allowances form part of a workers’ ordinary time earnings; for example a leading 
hand allowance or tool allowance.  If the regulation is to provide more clarity on this 
issue, it would be best to identify that all-purpose allowances are not base rate of 
pay exclusions; examples could be provided, but reference would need to be made 
to the relevant Industrial Instrument. 
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In Victoria, the WorkSafe Victoria Online Claims Manual attempts to clarify which 
allowances should be included, and which should be excluded.  This information (an 
extract from the Online Claims Manual) is included in the Appendix to this 
submission. 
 
Loadings 
 
It has been our experience that reference to loadings as a base rate of pay exclusion 
creates confusion in relation to casual employees.  We do not believe that it is 
intended to exclude casual loadings, but many employers interpret this to be the 
case.  This could be clarified in the Regulation.  
 
Piece rates or commissions 
 
The regulations should clarify how this exclusion in s.44G works in conjunction with 
the inclusion of piece rates and commissions as part of ordinary time earnings in 
s.44E. Without this clarification, employers and/or Agents may read s.44G in 
isolation and argue that piece rates and commissions should not be included.  
 
 
FOCUS QUESTION 3: How could the regulation ensure that the method for 
calculation of PIAWE is fair and equitable for a worker or class of workers? 
 
In itself the regulation is unlikely to ensure a fair and equitable application of the 
method.  However, the regulation can provide additional guidance to assist Agents 
and employers to better understand how the provisions of the Act can be applied.  It 
should be made clear in the Regulation that reference must also be made to the 
relevant Industrial Instrument or contract of employment, in order to correctly 
determine PIAWE. 
 
The regulation could also provide an avenue for speedy referral and resolution of 
issues that arise in its application.  
 
 
FOCUS QUESTION 4: What benefit or class of benefits (if any) should be 
classed as a non-pecuniary benefit? Please provide relevant details. 
 
Ai Group has not identified any other items that should be included in pecuniary 
benefits.  See our answer to question 2 for further feedback on non-pecuniary 
benefits. 
 
 
FOCUS QUESTION 5: What payment, allowance, commission or other 
amounts, or class of amount (if any) should be classed as base rate of pay 
exclusions? 
 
See our answer to question 2.  
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FOCUS QUESTION 6: What are the important operational and administrative 
matters that should be considered when designing any new PIAWE 
regulation? 
 
It is important that the receipt of weekly compensation is not delayed due to 
disagreements over PIAWE.  Where there is a disagreement, the worker should 
receive compensation payments based on the amount that is not in dispute; with 
adjustments made at a later date if it is determined that PIAWE should have been 
set at a higher level.  The acceptance of the lower payment should not, in any way, 
stop the worker from challenging the amount calculated. 
 
 
FOCUS QUESTION 7: Do you have any innovative ideas that might be 
incorporated into the PIAWE regulation or that might otherwise enhance the 
regulation? 
 
The most significant difficulty associated with applying the PIAWE definition is that 
the Agents do not generally have the workplace relations expertise to be involved in 
interpreting complex provisions of Industrial Instruments.  Where unions become 
involved in the dispute, the Agent representative may feel that they are unable to 
confidently discuss the issue with the union representative who has much greater 
experience, or simply asserts they have, in this area of law.  It may be that the 
regulation could establish that the Agents are able to seek advice from the relevant 
employer association to interpret the Industrial Instruments if required.  
 
Alternatively, SIRA could fund the establishment of working parties, including SIRA, 
employer representatives and unions to analyse the major Awards and develop an 
agreed position on how the provisions of each Award would fit into the legislative 
framework of the Act.  This could be applied in all cases where a specific Award 
applied, and also form the basis to aid interpretation of Enterprise Agreements and 
contracts of employment.  
 
 
FOCUS QUESTION 8: Are there any other matters which you consider relevant 
to the proposed new PIAWE regulation that have not been addressed in this 
discussion paper? 
 
It is Ai Group’s view that the ability to establish the regulation has been created so 
that a range of issues in the Act can be addressed by “varying” the Act provisions.  It 
is Ai Group’s view that it would be much simpler to modify the Act, removing all the 
provisions which attempt to define PIAWE, allowing for the application of PIAWE to 
take into account the specific employment arrangements of the injured worker. This 
could then be supported by a regulation, or industry specific guidance.  
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Appendix  
 
Extract from WorkSafe Victoria online Claims Manual in relation to Monetary 
Allowances 

3.1.1.4 Base Rate of Pay  

Monetary Allowances 

Some workers may be entitled to monetary allowances in addition to their 
base rate of pay for: 

 expenses incurred in the course of employment 

 responsibilities or skills not taken in account in their base rate of pay 
and 

 disabilities associated with the performance of particular tasks or work 
in particular conditions or locations. 

The legislation excludes monetary allowances from the worker’s base rate of 
pay. Such payments are excluded from the worker’s ordinary earnings to 
calculate their PIAWE. However, under the Fair Work Act 2009 (Cth) an 
industry award may specify that certain types of payments form part of a 
worker’s ordinary rate of pay. These payments need to be assessed on their 
merits to determine if they form part of a worker’s base rate of pay. 

Monetary allowances are not included in a worker’s base rate of pay for 
PIAWE purposes if the payment is for an amount paid to assist a worker to 
perform special tasks, work in certain locations, use a special skill or pay 
for work-related expenses. However, if the allowance is for actual work 
performed, it is included in a worker's base rate of pay. 

Examples of allowances that would form part of a worker’s base rate of pay 
because they are paid for actual work performed by the worker include: 

 leading hand allowance (common in the manufacturing industry) 

 lift industry allowance (building and construction industry) 

 electricians’ licence allowance (building and construction industry) 

 higher duties allowance. 

Examples of allowances that do not form part of a worker’s base rate of pay 
include: 

 tool allowances 

 height allowances 

 laundry, travel and meal allowances. 
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