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4 YEARLY REVIEW OF MODERN AWARDS (AM2014/1)

1. Introduction

1.1 The Australian Industry Group (Ai Group) makes this submission in response

to the Directions and Statement ([2014] FWC 916) issued by the Full Bench on

6 February 2014 concerning the 4 Yearly Review of Modern Awards (Review).

In particular, this submission deals with:

 Preliminary jurisdictional issues concerning the scope of the Review

and associated matters; and

 The proposal of the Housing Industry Association (HIA) that the

Timber Industry Award 2010 be moved from Stage 1 of the Award

Phase of the Review to Stage 4.

2. The legislative context for the 4 Yearly Review

2.1 The legislative context for the Review is principally set out in s.156 (4 yearly

review of modern awards to be conducted) of the Fair Work Act 2009 (FW

Act).

2.2 Other provisions of the FW Act that apply to the exercise of the Commission’s

powers during the Review include:

 Section 3 – Object of this Act

 Section 134 – The modern awards objective

We agree with Proposition 2 in the Commission’s Issues Paper of 24

January 2014 (Issues Paper) that the modern awards objective in s.134

is relevant to the 4 Yearly Review.
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 Section 135 – Special provisions relating to modern award
minimum wages

 Section 284 – The minimum wages objective

Paragraph 284(2)(b) of the Act states that the minimum wages

objective applies to the performance or exercise of the FWC’s functions

or powers under Part 2-3 of the Act, so far as they relate to setting,

varying or revoking modern award minimum wages. Section 156 falls

within Part 2-3 of the Act.

If any wage rates are varied during the Review, the Commission must

be satisfied that the variation is justified by “work value reasons”

(ss.135(1)(b) and 156(3) and (4)).

 Division 3 of Part 2-3 – Terms of modern awards

Ai Group agrees with Proposition 3 in the Issues Paper that the

provisions of Division 3 of Part 2-3 are relevant to the 4 Yearly Review

and any variation to a modern award arising from the Review must

comply with this Division.

 Division 6 of Part 2-3 – General provisions relating to modern
award powers

Ai Group agrees with Proposition 5 in the Issues Paper that there is

some degree of overlap between Division 6 and s.156 of the Act.

Section 5 of this submission dealing with retrospectivity has relevance

to this issue.
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 Section 55 – Interaction between the National Employment and a
modern award or enterprise agreements

Subsection 55(1) prohibits modern awards excluding the NES or any

provision of the NES.

Subsection 55(3) is relevant to any applications made to include terms

in a modern award which are ancillary or incidental to an entitlement in

the NES, or which supplement the NES.

In addition to s.55, s.136(2)(b) within Division 3 of Part 2-3 provides that

a modern award must not include terms which contravene the NES.

 Division 2 of Part 2-2 – National Employment Standards

This division identifies various provisions which may be included in

modern awards of relevance to the NES, e.g. s.63 (Modern awards and

enterprise agreements may provide for averaging of hours of work).

 Section 577 – Performance of functions etc. by the FWC

 Section 578 – Matters the FWC must take into account in
performing functions etc.

 Division 3 of Part 5-1 – Conduct of matters before the FWC

Section 138 of the Act

2.3 Section 138 of the FW Act applies to the Review. This section falls within

Division 3 of Part 2-3.
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2.4 In compliance with s.138, a modern award may only include an award term to

the extent necessary to achieve the modern awards objective. If it is not

necessary to include the term in order to meet the modern awards objective,

the term must not be included. Also, if a modern award includes a term that is

no longer necessary to meet the modern awards objective (e.g. a transitional

arrangement that has no further work to do) the provision must be removed

from the award during the Review.

2.5 In applying s.138, the Commission must draw a distinction between what is

necessary and what is merely desirable. In this regard the following

observations of Tracey J in Shop, Distributive and Allied Employees

Association v National Retail Association (No 2) (SDAEA v NRA (No. 2)) are

relevant:

“In reaching my conclusion on this ground I have not overlooked the SDA’s

subsidiary contention that a distinction must be drawn between that which is

necessary and that which is desirable. That which is necessary must be done.

That which is desirable does not carry the same imperative for action. Whilst this

distinction may be accepted it must also be acknowledged that reasonable

minds may differ as to whether particular action is necessary or merely

desirable. It was open to the Vice President to form the opinion that a

variation was necessary.”1

The relevance of s.134(1)(da) of the Act

2.6 The Issues Paper invites submissions on the relevance of paragraph (1)(da) of

the modern awards objective, as inserted through the Fair Work Amendment

Act 2013 and operative from 1 January 2014. We submit that this new

legislative provision has no practical relevance given that it simply reflects the

approach which the FWC and its predecessors have taken to the issues

identified in the paragraph. That is:

1 [2012] FCA 480 at 46.
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 Awards commonly include penalty rates for working overtime,

shiftwork, weekend work, etc;

 Where appropriate, awards include annualised salary provisions to

provide flexibility with regard to the payment of remuneration;

 Where appropriate, an award does not include specific penalty rates if

an alternative remuneration structure is more appropriate due the

nature of the work or occupations covered by the award, e.g. the

Professional Employees Award 2010;

 Awards contain a flexibility term which enables penalty rates to be the

subject of an Individual Flexibility Arrangement (IFA), subject to the

employee being Better Off Overall.

Division 5 of Part 2-3 of the Act

2.7 Ai Group agrees with Proposition 4 in the Issues Paper that the powers under

Division 5 (Exercising modern award powers outside the 4 Yearly Reviews

and Annual Wage Reviews) are quite separate from the 4 Yearly Review.

2.8 However, section 5 of this submission dealing with retrospectivity has

relevance to this issue.

3. The timing of the Review

3.1 Subsection 156(1) of the FW Act requires that the FWC must start the Review

“as soon as practicable” after 1 January 2014. The Commission has already

met this requirement and there is no requirement upon the Commission to

conduct the Review with undue haste, which could lead to unfairness and

injustice.
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3.2 The wording of s.156(1) of the FW Act is quite different to the wording in

subitem 6(1) of Schedule 5 of the Fair Work (Transitional Provisions and

Consequential Amendments) Act 2009 (FW Transitional Act) which required

the Modern Awards Review 2012 to be conducted as soon as practicable

after 1 January 2012.

3.3 In its decision on the Preliminary Issue ([2012] FWAFB 5600) for the Modern

Awards Review 2012, the Full Bench said:

“[44] We note Ai Group’s submissions that the requirement to complete the

Review “as soon as practicable” after 1 January 2012 is still likely to be met even

if the Review is not completed until 2013, given the large number of review

applications and the need for the Tribunal to deal with those applications in a fair

and just manner. No other party demurred from this submission.”

3.4 Given that the Commission started the Review “as soon as practicable” after 1

January 2014, the Commission would meet the requirements of s.156(1) of the

Act if, for example, it completed the Review at the end of 2015.

4. The scope of the Review

4.1 Ai Group agrees with Proposition 1 in the Issues Paper that 4 Yearly Review is

broader in scope than the Transitional Review.

4.2 However, this does not mean that award provisions which have been

determined by the Commission as meeting the modern awards objective,

including providing a fair and relevant minimum safety net of terms and

conditions, should be varied lightly.
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4.3 When the modern awards were made there was a legislative acceptance that

the terms of the awards were consistent with the modern awards objective.

Also, the elements specified in the legislative test applied during the award

modernisation process under Part 10A of the Workplace Relations Act 1996

were very similar to the elements of the modern awards objective in s.134 of

the FW Act. This issue was addressed in the Commission’s decision on the

Preliminary Issue in the Modern Awards Review 2012:

“[85] Two points about the historical context are particularly relevant. The first

is that awards made as a result of the award modernisation process are now

deemed to be modern awards for the purposes of the FW Act (see Item 4 of

Schedule 5 of the Transitional Provisions Act). Implicit in this is a legislative

acceptance that the terms of the existing modern awards are consistent with

the modern awards objective. The second point to observe is that the

considerations specified in the legislative test applied by the Tribunal in the

Part 10A process is, in a number of important respects, identical or similar to

the modern awards objective which now appears in s.136. In its submission Ai

Group observed that the two provisions were ‘very similar’, a point illustrated

by the table below.”

4.4 Also, it is relevant that during the Modern Awards Review 2012 the

Commission was required to review each of the 122 modern awards and

consider whether each award was meeting the modern awards objective

(paragraph 6(2)(a) of Schedule 5 of the FW Transitional Act).

4.5 Further, the following comments of the Full Bench in the Preliminary Issue

decision are equally relevant to the 4 Yearly Review:

“[86] Although the Tribunal is not, as a non-judicial body, bound by principles of

stare decisis, as a matter of policy and sound administration it has generally

followed previous Full Bench decisions relating to the issue to be determined, in

the absence of cogent reasons for not doing so. In another context three

members of the High Court observed in Nguyen v Nguyen:
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“When a court of appeal holds itself free to depart from an earlier decision it

should do so cautiously and only when compelled to the conclusion that the

earlier decision is wrong. The occasion upon which the departure from

previous authority is warranted are infrequent and exceptional and pose no

real threat to the doctrine of precedent and the predictability of the law: see

Queensland v The Commonwealth (1977) 139 CLR 585 per Aickin J at 620

et seq.”

[87] While the Tribunal is not a court, the public interest considerations

underlying these observations have been applied with similar, if not equal, force

to appeal proceedings in the Tribunal. In Re Dalrymple Bay Coat Terminal Pty

Ltd a Full Bench summarised the position in relation to single members sitting at

first instance as follows:

“There is not a developed system of stare decisis in this jurisdiction.

However it is clearly desirable for members of the Commission sitting alone

to adhere to Full Bench decisions which are relevant to the matter being

determined. Such a policy aids consistent decision making which in turn

provides the parties to Commission proceedings with greater certainty.”

[88] These policy considerations tell strongly against the proposition that the

Review constitutes a “fresh assessment” unencumbered by previous Tribunal

authority.

[89] In circumstances where a party seeks a variation to a modern award in the

Review and the substance of the variation sought has already been dealt with by

the Tribunal in the Part 10A process, the applicant will have to show that there

are cogent reasons for departing from the previous Full Bench decision, such as

a significant change in circumstances, which warrant a different outcome.”

4.6 Even though the 4 Yearly Review is undoubtedly broader in scope than the

Modern Awards Review 2012, Ai Group submits that where a party seeks a

variation to a modern award in the 4 Yearly Review and the substance of the

variation sought has already been dealt with in the Part 10A Process or in the

Modern Awards Review 2012, the applicant should be required to show that

there are cogent reasons for departing from the previous decision.
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4.7 An exception to this principle should apply if the Commission has declined to

vary one or more awards on the basis that the application/s would be more

appropriately dealt with during the 4 Yearly Review. In these circumstances,

the Commission’s decision on the most appropriate process and timing for

dealing with the application (ie. during the 4 Yearly Review rather than the

Modern Awards Review 2012) should not prejudice the applicant’s right to

have the matter properly considered on its merits during the 4 Yearly Review.

5. Retrospectivity of award variations

5.1 In its decision of the Preliminary Issue for the Modern Award Review 2012, the

Full Bench said:

“[113] Ai Group submitted that, in the context of the Review, the Tribunal should

apply long standing past practice and only grant a retrospective operative date if

“satisfied that there are exceptional circumstances”.

[114] We accept the proposition that it has been a long standing practice of the

Tribunal and its predecessors that retrospectivity is not granted except in

special and exceptional circumstances. This general approach now finds

legislative expression in ss.165, 166 and 167 of the FW Act. The ACTU

submitted that, in the context of the Review, the Tribunal “should also be guided

by the operational provisions in ss.165, 166 and 167 regarding retrospectivity”.

[115] For our part, we accept that as a general principle, variation

determinations arising out of the Review should operate prospectively, unless

there are exceptional circumstances which warrant a retrospective operative

date.”
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5.2 Ideally a similar approach would apply to variations arising from the 4 Yearly

Review, i.e. variation determinations arising out of the Review would operate

prospectively, unless there are exceptional circumstances which warrant a

retrospective operative date. However, complications arise because, unlike

variations arising from the Modern Awards Review 2012, the provisions of

ss.165 and 166 would appear to be directly applicable to variations arising

from the 4 Yearly Review. The effect of this would appear to be that:

 For determinations other than those setting, varying or revoking
minimum wages – the determination comes into operation on the day

specified in the determination (s.165(1)), but that specified day cannot

be earlier than the day on which the determination is made (s.165(2)).

 For determinations setting, varying or revoking minimum wages –

the determination comes into operation on 1 July in the next financial

year after it is made (or on 1 July if made on that date in a financial

year) (s.166(1) unless the FWC specifies another more appropriate

date that is no earlier than the day on which the variation is made

(s.166(2) and (3)).

5.3 Under ss.165 and 166 retrospective variations are only permitted if the

determination is made under s.160 of the Act. However, s.160 is not directly

applicable to variations arising from the 4 Yearly Review.

5.4 Even though s.160 is not directly applicable to variations arising from the 4

Yearly Review, the FWC would have the option of using its powers under

s.160, on its own motion, to implement a retrospective variation to a modern

award to remove an ambiguity or uncertainty or to correct an error identified

during the Review. This issue was dealt with in the context of the Modern

Awards Review 2012 at paragraph [41] of the decision on the Preliminary

Issue:
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“[41] In the event that the Review of a modern award identifies an ambiguity

or uncertainty or an error, or there is a need to update or omit the name of an

entity mentioned in the award, and there is some doubt as to whether the

matter falls within the scope of subitem 6(2)(b), then the Tribunal may

exercise its powers under ss.159 or 160, on its own initiative. Of course

interested parties should be provided with an opportunity to comment on any

such proposed variation.”

6. Timber Industry Award

6.1 Ai Group has a substantial interest in the Timber Industry Award 2010. We

were heavily involved in the award modernisation proceedings which led to the

making of the award.

6.2 Ai Group does not support the HIA’s proposal that the Timber Industry Award

2010 be moved from stage 1 of the award phase to stage 4.

6.3 The Timber Industry Award 2010 is more closely aligned with manufacturing

awards than construction awards and is best reviewed in conjunction with

other manufacturing awards.
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