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1. Introduction

1.1 Ai Group makes this submission in response to the Statement and Directions

([2014] FWC 1790) issued by the President of the Fair Work Commission on

17 March 2014 in relation to the 4 yearly review of modern awards – common

issues proceedings.

1.2 The submission addresses the scope of the annual leave common issues and

outlines the matters Ai Group seeks to pursue in the proceedings.

1.3 Attached to this submission are draft model award clauses. Ai Group

proposes that such clauses be included in all modern awards subject to any

necessary changes to reflect industry-specific issues in a particular modern

award.

2. Scope of the annual leave common issues proceedings

2.1 Ai Group contends that the scope of the annual leave common issues

proceedings should include modern award provisions which deal with:

 The right of an employer to direct an employee to take annual leave

where the employee’s accrued leave is excessive;

 The right of an employer to require employees to take annual leave

during a close-down;

 The granting of annual leave in advance by agreement between an

employee and the employer, with the employer having the ability to

deduct payment for any leave granted in advance from monies owed on

termination;
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 The implementation of a “purchased leave” arrangement by agreement

between an employee and the employer; and

 The cashing out of annual leave by agreement between an employee

and the employer, subject to the protections in section 93 of the FW

Act.

2.2 Each of these matters is of significant importance in every industry and for all

occupations. Therefore, it is sensible for each of the matters to be dealt with

as common issues during the 4 Yearly Review.

2.3 It would not be an effective use of the FWC’s or industrial parties’ resources,

for these same matters to be dealt with award by award, with the same

arguments heard up to 122 times.

2.4 Ai Group has developed a model award clause for each matter (attached).

2.5 Some brief submissions about each of the proposed model clauses follow.

The right of an employer to direct an employee to take annual leave where the
employee’s accrued leave is excessive

2.6 This is a very important right which enables employers to address situations

where an employee’s annual leave accruals are excessive. Excessive leave

accruals are very costly for employers and sometimes are a result of an

employee not having sufficient period/s of rest and recuperation over the

period when the leave has accrued.

2.7 Section 93(3) of the FW Act permits a modern award to include provisions

dealing with this issue.
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2.8 Some modern awards contain acceptable provisions in this area. Other

modern awards contain overly restrictive provisions. Some modern awards do

not address this issue at all and consequently the employer does not have a

right to direct an employee to take annual leave.

2.9 Ai Group’s proposed model clause is set out in clause X.1 of the Attachment.

The right of an employer to require employees to take annual leave during a
close-down

2.10 Many employers close-down their operations for a period over the Christmas /

New Year period and/or at other times of the year. The inclusion of close-down

provisions in the relevant modern award is essential to ensure that an

employer has the right to direct employees to take leave during the close-

down.

2.11 Section 93(3) of the FW Act permits a modern award to include provisions

dealing with this issue.

2.12 Some modern awards contain acceptable provisions in this area. Other

modern awards contain overly restrictive provisions. Some modern awards do

not address this issue at all and consequently the employer does not have an

award right to direct an employee to take annual leave during a close-down.

2.13 Ai Group’s proposed model clause is set out in clause X.2 of the Attachment.
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The granting of annual leave in advance by agreement between an employee
and the employer, with the employer having the ability to deduct payment for
any leave granted in advance from monies owed on termination

2.14 Paragraph 55(4)(b) of the FW Act permits a modern award to include terms

which supplement the National Employment Standards (NES) and this

proposed model clause is appropriately characterised as a supplementary

term.

2.15 Paragraph 324(1)(c) permits an employer to deduct an amount payable to an

employee, if the deduction is authorised by or under a modern award.

2.16 The absence of clauses in awards expressly permitting an employer to grant

annual leave in advance to an employee and, if granted, permitting the

employer to deduct payment for any leave owing on termination discourages

employers from granting leave in advance. Hence, the absence of such

clauses operates against the interests of employees who may want to take

annual leave in advance, usually in exceptional circumstances.

2.17 The inclusion of this model clause in modern awards would assist employees

to balance their work and family responsibilities and encourage higher levels

of workforce participation.

2.18 Ai Group’s proposed model clause is set out in clause X.3 of the Attachment.

The implementation of a “purchased leave” arrangement by agreement
between an employee and the employer

2.19 Under “purchased leave” arrangements, employees have additional annual

leave in a year (e.g. 8 weeks) with a corresponding reduction in their salary,

either:
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 For the period of their annual leave – e.g. half pay for twice the annual

leave; or

 For the period of the year when they are not on annual leave.

2.20 Paragraph 55(4)(b) of the FW Act permits a modern award to include terms

which supplement the NES and this proposed model term is appropriately

characterised as a supplementary term.

2.21 Purchased leave arrangements are referred to in Note 1 in paragraph 55(4)(b)

of the FW Act.

2.22 Purchased leave arrangements are common in some but not all industry

sectors. These arrangements have merit in all industries provided that the

relevant employee and employer agree.

2.23 The inclusion of a “purchased leave” model clause in modern awards would

assist employees to balance their work and family responsibilities and

encourage higher levels of workforce participation.

2.24 Ai Group’s proposed model clause is set out in clause X.4 of the Attachment.

The cashing out of annual leave by agreement between an employee and the
employer, subject to the protections in section 93 of the FW Act

2.25 The cashing out of annual leave, by agreement between an employee and

employer, is provided for by the FW Act. At present there is significant

unfairness to award-covered employees because agreement-covered and

award/agreement-free employees are able to cash out a portion of their annual

leave but award-free employees are not.
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2.26 The option to cash out annual leave beyond four weeks of accrued leave is a

benefit to an employee. If the employee does not wish to cash out any leave

they cannot be coerced to do so.

2.27 In the Modern Awards Review 2012 Annual Leave Decision ([2012] FWCFB

6266), in response to the proposals of Ai Group and other parties regarding

the cashing out of annual leave, the Majority of the Full Bench said:

“[49] For these reasons, we are not persuaded we should provide for the

specific cashing out of annual leave clauses sought before us as part of this

Transitional Review. We decline to make the variations sought.

[50] We consider the variations sought in respect of cashing out of paid

annual leave may be more appropriate for consideration in the four year

review.”

2.28 In Minority, His Honour, Vice President Watson stated:

“[230] In my view the plea by many employers for a facility for flexibility in

taking annual leave and cashing out of annual leave is a powerful one and

directly raises various provisions of the modern awards objective. There is

currently an anomaly in the classes of employees who can access such

arrangements. Agreement between an employer and a single award covered

employee is the only combination not currently permitted to access this

flexibility. Award-free employees and agreement-covered employees can

negotiate this flexibility. Cashing out of leave can have advantages for

employees and employers. If safeguards exist, there can be confidence that

the mechanism will not lead to avoidance of the purpose of an annual leave

entitlement. The legislature has endorsed the concept of cashing out and

established safeguards for its application. The absence of those safeguards

was clearly a factor for the cautionary approach of the AIRC in 2008…”.

2.29 Ai Group’s proposed model clauses are set out in clause X.5 of the

Attachment.
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2.30 Our primary position is to include a cashing out of annual leave subclause in

the annual leave clause of each award.

2.31 If our primary position is not accepted by the Commission, our secondary

position is to vary awards to allow Individual Flexibility Arrangements to be

made providing for the cashing out of annual leave. This approach would

implement additional protections beyond those in section 94 of the FW Act.

3. FWC Conference on 27 March 2014

3.1 Ai Group looks forward to the discussion at the Conference which the FWC

has listed on 27 March 2014.
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ATTACHMENT

DRAFT MODEL AWARD CLAUSES

“X.1 Excessive annual leave

If an employer has genuinely tried to reach agreement with an

employee as to the timing of taking annual leave, the employer can

require the employee to take annual leave by giving not less than four

weeks’ notice of the time when such leave is to be taken if:

(a) at the time the direction is given, the employee has six weeks or

more annual leave accrued; and

(b) the direction does not result in the employee’s remaining accrued

entitlement to paid annual leave being less than 4 weeks.”

“X.3 Annual close-down

Notwithstanding s.88 of the Act and clause X.1, an employer may close

down an enterprise or part of it for the purpose of allowing annual leave

to all or the majority of the employees in the enterprise or part

concerned, provided that:

(a) the employer gives not less than four weeks’ notice of its intention

to do so;

(b) an employee who has accrued sufficient annual leave to cover the

period of the close-down, is allowed leave and also paid for that

leave at the appropriate wage; and

(c) an employee who has not accrued sufficient annual leave to cover

part or all of the close down, is allowed paid annual leave for the

period for which they have accrued sufficient leave and given

unpaid leave for the remainder of the close-down.”
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“X.3 Annual leave allowed in advance

“By agreement between an employer and an employee a period of

annual leave may be taken in advance of the entitlement accruing.

However, if leave is taken in advance and the employment terminates

before the entitlement has accrued the employer may make a

corresponding deduction from any money due to the employee on

termination of employment.”

“X.4 Purchased leave

By agreement between an employer and an employee, a “purchased

leave” arrangement may be implemented under which the employee

chooses to forgo an amount payable to the employee in relation to the

performance of work but receives a corresponding additional amount of

annual leave.

Primary position on cashing-out of annual leave:

“X.5 Cashing out of paid annual leave

(1) Subject to agreement with the employer, an employee may cash out

an entitlement to paid annual leave provided that;

(a) paid annual leave must not be cashed out if the cashing out

would result in the employee’s remaining accrued entitlement to

paid annual leave being less than 4 weeks; and

(b) each cashing out of a particular amount of paid annual leave

must be by a separate agreement in writing between the

employer and the employee; and

(c) the employee must be paid at least the full amount that would

have been payable to the employee had the employee taken

the leave that the employee has forgone.”
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Secondary position on cashing out of annual leave:

1. In subclause Y.1 of clause Y – Award Flexibility, delete the word “and” after

paragraph (e) and add the following new paragraph:

(f) cashing out of paid annual leave, subject to the conditions in

subclause X.5(b).”

2. In clause X – Annual Leave insert the following subclause:

“X.5 Cashing out of paid annual leave

(a) Subject to subclause X.5(b), an employee must not cash out any

accrued annual leave during their employment.

(b) An employer and an employee may agree to an individual flexibility

arrangement in accordance with clause Y of this award, varying the

effect of paragraph X.5(a) subject to the following conditions:

(i) Paid annual leave must not be cashed out if the cashing out

would result in the employee’s remaining accrued entitlement to

paid annual leave being less than four weeks; and

(ii) Each cashing out of a particular amount of paid annual leave

must be by a separate agreement in writing between the

employer and the employee; and

(iii) The employee must be paid at least the full amount that would

have been payable to the employee had the employee taken

the leave that the employee has forgone.”


