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4 Yearly Review of Modern Awards – Annual Leave Common Issues 

(AM2014/47) 

 

1. Introduction 

 

1. The Australian Industry Group (Ai Group) makes this submission pursuant to 

the Amended Directions issued by the President of the Commission, Justice 

Ross, on 3 June 2014. 

 

2. These submissions are in support of the proposed variations filed by Ai Group 

on 21 May 2014 and filed in identical terms by the Australian Chamber of 

Commerce and Industry. The variations are supported by a large number of 

employer groups as has been communicated to the Commission in 

correspondence on and since 21 May 2014 (referred to in this submission as 

the “Employer Parties”).   

 
3. The variations sought to the specified awards deal with: 

 

a. The right of an employer to direct an employee to take annual 

leave where the employee’s accrued leave is excessive; 

b. The right of an employer to require employees to take annual 

leave during a close-down; 

c. The granting of annual leave in advance by agreement between 

an employee and the employer, with the employer having the ability to 

deduct payment for any leave granted in advance from monies owed 

on termination 

d. The cashing out of annual leave by agreement between an 

employee and the employer, subject to the protections in section 

93 of the FW Act; and 
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e. The right for an employer to pay annual leave as part of the 

employer’s normal pay cycle, rather than in advance of the leave  

being taken. 

 

2. Preliminary issues 

 

4. The FWC is conducting a 4 Yearly Review of Awards pursuant to the section 

156 of the Fair Work Act 2009 (FW Act).  

 

5. The nature and scope of the Review, along with the relevance of certain 

sections of the FW Act have been canvassed by the Full Bench in its 

Preliminary Jurisdictional Issues Decision.1 The following key considerations 

are relevant: 

 

 The Four Yearly Review of Awards is broader than the Modern 

Awards Review 2012. 

 The discretion to make a determination varying modern awards is 

expressed in general terms. 

 The modern awards objective in section 134 of the FW Act is 

relevant to the Review, as are various other legislative provisions. 

 There may be no one set of provisions in a particular modern award 

which can be said to provide a fair and relevant minimum safety net 

of terms and conditions. Rather, there may be a number of 

permutations of a particular modern award, each of which may be 

said to achieve the modern awards objective. 

 Section 138 is relevant to the Review.  

                                            
1
 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues (AM2014/1) 
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 The need for a ‘stable’ modern award system suggests that a party 

seeking to vary a modern award in the context of the Review must 

advance a merit argument in support of the proposed variation. The 

extent of such an argument will depend on the circumstances. Some 

proposed changes may be self-evident and can be determined with 

little formality. However, where a significant change is proposed it 

must be supported by a submission which addresses the relevant 

legislative provisions and be accompanied by probative evidence 

properly directed to demonstrating the facts supporting the proposed 

variation. 

6. Ai Group contends there are cogent reasons for varying the relevant awards 

in the terms sought by the Employer Parties. These include furthering both the 

achievement of the modern awards objective and the broader objects of the 

FW Act.   

 

7. Moreover, we assert that the inclusion of the proposed award terms in the 

respective awards is necessary for achievement of the modern awards 

objective.  

 

Previous consideration of the annual leave provisions  

 

8. The annual leave provisions in modern awards have been the subject of 

previous consideration by both the Australian Industrial Relations Commission 

(“AIRC”)2 and FWC.3 Such decisions are potentially relevant to the conduct of 

the Review. In the Preliminary Jurisdictional Issues decision concerning the 4 

Yearly Review the Full Bench stated: 

 

“In conducting the Review the Commission will also have regard to the 
historical context applicable to each modern award and will take into 
account previous decisions relevant to any contested issue. The particular 
context in which those decisions were made will also need to be 

                                            
2
 Including through the Part 10A Award Modernisation Process 

3
 Including through the Modern Awards Review 2012 and in particular through the Annual Leave Case 

([2013] FWCFB 6266). 
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considered. Previous Full Bench decisions should generally be followed, in 
the absence of cogent reasons for not doing so. The Commission will 
proceed on the basis that prima facie the modern award being reviewed 
achieved the modern awards objective at the time that it was made.” 

 (Emphasis added) 

 

9. However, in approaching the consideration of the proposed changes it is 

important to appreciate the context surrounding the development of the 

current modern award terms relating to annual leave.  

 

10. Overwhelmingly, the current award provisions pertaining to annual leave are a 

product of the Part 10A Award Modernisation Process. Given the time 

constraints and the massive workload associated with the process for the 

Commission and the industrial parties, the process did not lend itself to a 

detailed or in depth assessment of the relevant industrial merits of all of the 

terms included in each modern award. Certainly the substance of many of the 

claims now pursued were not, at least in the context of most awards, the 

subject of serious contest. 

 

11. Moreover, it must be acknowledged that the process and content of the 

modern awards was influenced by the content of the Award Modernisation 

Request, a consideration not relevant to the 4 Yearly Review. 

 

12. The nature of the Award Modernisation Process has been accurately 

described by Vice President Watson in his Minority decision in the Annual 

Leave Case4 conducted as part of the Modern Awards Review 2012: 

 

“[197] Award modernisation was a process conducted by the Australian 
Industrial Relations Commission (AIRC) under the terms of Part 10A of the 
WR Act. Pursuant to that part of the WR Act, the AIRC was required to 
perform its functions having regard to the factors in s.576B and in 
accordance with an award modernisation request made by the Minister 
under s.576C (the Ministerial Request). The s.576B factors included the 
desirability of reducing the number of awards operating in the workplace 
relations system. The original Ministerial Request was issued on 28 March 
2008 and was varied on eight occasions during the process. The Ministerial 
Request contained additional objects of the process including that the 

                                            
4
 [2013] FWCFB 6266. 
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creation of modern awards was not intended to disadvantage employees or 
increase costs for employers. The request required the award 
modernisation process to be completed by 31 December 2009. 

[198] As a result of the award modernisation process, approximately 1560 
federal and state awards were reviewed over a period of about 18 months 
and replaced by 122 modern awards. A further 199 applications to vary 
modern awards were made during this period. It is clear from any review of 
the process that the objects of rationalising the number of awards and 
attempting to balance the seemingly inconsistent objects of not 
disadvantaging employees and not leading to increased costs for 
employers attracted the vast majority of attention from the parties and the 
AIRC. It was clearly not practical during the award modernisation process 
to conduct a comprehensive review of the industrial merit of the terms of 
the awards. Matters that were not put in issue by the parties were not 
subject to a merit determination in the conventional sense. Rather, terms 
were adopted from predecessor awards that minimised adverse changes to 
employees and employers. As the Full Bench explained on a number of 
occasions, the general approach was as follows: 

“[3] In general terms we have considered the applications in line with 
our general approach in establishing the terms of modern awards. We 
have had particular regard to the terms of existing instruments. 
Where there is significant disparity in those terms and conditions we 
have attached weight to the critical mass of provisions and terms 
which are clearly supported by arbitrated decisions and industrial 
merit. We have considered the impact of the provisions based on the 
information provided by the parties as to current practices.” 

[199] It is important to note the limited nature of the task undertaken by the 
award modernisation Full Bench. Of particular relevance to matters 
concerning annual leave before this Full Bench, the following statement 
was made in relation to annual leave in the December 2008 Full Bench 
decision: 

“Annual leave 

[95] As we noted in our statement of 12 September 2008, it has not 
been possible to develop a single model clause for annual leave. 
While some parties have sought greater uniformity in the area, there 
is a wide range of differing provisions in the awards and NAPSAs that 
we are dealing with. In many cases the provisions are more generous 
to employees than the provisions of the NES. Areas in which this can 
be observed are the quantum of holiday pay, leave loading and the 
definition of shift worker. In considering what should be included in 
the modern award on each of these matters we have attempted to 
identify or formulate a standard entitlement in the area covered by the 
modern award rather than preserving a range of differing 
entitlements. This involves a degree of rationalisation at the award 
level only and will not result in standard provisions across all awards. 

[96] There are also some issues concerning the time of taking leave. 
The time of taking leave is referred to in para.33 of the consolidated 
request and s.36(1)(b) of the NES. Section 36(1)(b) reads: 

“36 Modern awards may include certain kinds of provisions 
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(1) A modern award may include provisions of any of the 
following kinds: 

…… 

(b) provisions requiring an employee (or allowing for an 
employee to be required) to take paid annual leave in 
particular circumstances; 

……” 

[97] The provisions in awards and NAPSAs governing annual close-
downs vary significantly. It is preferable that we do not alter 
provisions which have been specifically developed for particular 
industries. We have adopted the approach of attempting to identify an 
industry standard in each case. This means there may be some 
variation in the close-down provisions. 

[98] One issue that has arisen repeatedly, and is provided for in the 
NES, is the right of an employer to require that an employee take 
arrears of annual leave. We think that an employer should have the 
ability to reduce annual leave liability by compelling employees to 
take annual leave provided appropriate notice is given. While there 
may be different approaches to this question, in each of the awards 
there will be some provision which will give the employer the ability to 
take action to reduce arrears. 

[99] A number of employer interests sought provisions for cashing out 
of annual leave by agreement. Such arrangements are apparently 
included in many Australian Workplace Agreements (AWAs) and 
workplace agreements. Should cashing out of annual leave become 
widespread it would undermine the purpose of annual leave and give 
rise to questions about the amount of annual leave to be prescribed. 
We think some caution is appropriate when dealing with this issue at 
the safety net level. We do not intend to adopt a model provision. 
Consistent with our approach to annual leave provisions generally we 
shall be influenced mainly by prevailing industry standards, and the 
views of the parties, in addressing this issue. 

[100] It has also been suggested that if awards do not provide for 
cashing out of annual leave it will not be legally permissible to make 
workplace agreements which provide for cashing out. In our opinion 
cashing out arrangements are an appropriate matter for bargaining. If, 
when the legislative regime is settled, it is apparent that workplace 
agreements cannot provide for cashing out of annual leave unless 
there is a relevant provision in a modern award it may be necessary 
to revisit the question.” 

[200] Hence the Award Modernisation Full Bench adopted a tentative 
approach to many issues in the annual leave clauses of modern awards, 
adopted some general matters of principle and flagged the appropriateness 
of reviewing the provisions based on the experience of their operation. This 
is an important part of the background to the matters now before the 
Commission.” 

(Emphasis added) 
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13. In conducting the current Review it is appropriate for the FWC to have regard 

to the conduct of past proceedings concerning modern awards.  However, in 

weighing the arguments for a proposed deviation from current awards terms 

relating to annual leave the Full Bench should be cognisant of the context of 

the Award Modernisation Process. The limited task undertaken by the Full 

Bench in the Part 10A process justifies the Full Bench adopting a greater 

willingness to deviate from the current provisions where a party establishes 

the merits of a proposed variation in the context of the modern awards 

objective and the broader objects of the FW Act. 

 

14. Similarly, the fact that some of the proposals of the Employer Parties were 

pursued during the Modern Awards Review 2012 should not be determinative 

in the 4 Yearly Review because of the narrow scope of the 2012 Review and 

the broader scope of the current Review.  

 

15. The 4 Yearly Review is an appropriate opportunity for the FWC to consider 

the annual leave provisions in modern awards afresh to ensure that they 

reflect a ‘fair and relevant safety net’. The Commission should ensure that the 

provisions properly reflect the modern context in which they operate and the 

current legislative framework, rather than reflecting a rationalisation of award 

provisions developed under very different statutory regimes.   

 

Consistency of annual leave provisions 

 

16. In the current proceedings a broad spectrum of employer parties are calling 

for a single set of variations to the identified modern awards. The broad and 

consistent level of support across numerous industries for such changes 

should be viewed by the Commission as having significant force.  
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17. There is substantial merit in the Commission seeking to achieve a greater 

level of consistency in award provisions pertaining to annual leave. There is 

also merit in seeking to achieve a level of consistency in the rules governing 

the operation of annual leave entitlements for award covered and award / 

agreement free employees.  

 

18. We do not suggest that it is necessarily appropriate for all awards to have 

exactly the same provisions (the Commission has always provided for 

deviations from model award clauses if industry-specific circumstances 

warrant this) but there is nonetheless scope for much greater consistency. 

The Employer proposals represent an important and timely step in the right 

direction. 

 

19. Award free employees and their employers are subject to the same rules 

regarding taking and payment of annual leave, regardless of their particular 

occupation or industry. Parliament has not deemed it necessary for the 

regulatory system to provide prescriptive rules in relation to such employees. 

Similarly, the statutory regimes constituted by the Workplace Relations Act 

1996, following the WorkChoices reforms, and the various State legislation, 

have not prescriptively differentiated between entitlements for particular 

industries or occupations. 

 

20. Achieving a level of consistency in award entitlements relating to annual leave 

is consistent with the obligation under the modern awards objective for the 

FWC to ensure modern awards, together with the NES, provide a fair and 

relevant safety net taking into account “…the need to ensure a simple, easy to 

understand, stable and sustainable modern award system for Australia…”. 

Achieving greater uniformity between individual awards will make the system 

simpler and easier to understand.  

 

21. A reduction in variances between award entitlements will, in itself, reduce the 

regulatory burden on businesses that are required to apply multiple awards, 

consistent with paragraph 134(1)(g) of the modern awards objective. These 
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benefits will be magnified where such amendments provide employers with 

greater flexibility or control in relation to the management of annual leave or 

where incompatible provisions relating to matters such as close-downs are 

addressed. There are obvious benefits that flow from enabling employers to 

adopt a uniform approach to the management of annual leave across their 

workforce, regardless of the award coverage of particular groups of workers. 

 

3. Excessive leave 

 

22. The Employer Parties seek the inclusion of a provision in those awards listed 

in Schedule 2 of the Employer Parties’ Draft Determination enabling 

employers to direct an employee to take annual leave when the employee has 

accrued an excessive amount of leave.  

 

23. Pursuant to subsection 93(3) of the FW Act, a modern award or enterprise 

agreement may include terms requiring employees, or allowing employees to 

be required, to take paid annual leave in particular circumstances, but only if 

the requirement is reasonable.  

 

24. Section 94 provides, in effect, that an employer may require an 

award/agreement free employee to take a period of paid annual leave, if the 

requirement is reasonable. This would include circumstances where 

excessive amounts of annual leave had accrued. 

 

25. Given the nature of section 93, a consequence of not having a provision in a 

modern award enabling an employer to direct an employee to take annual 

leave when an excessive amount of leave has accrued, is that the employer 

does not have the capacity to deal with excessive leave accruals. While the 

FW Act does not require that awards include provisions dealing with or 

mandating the taking of annual leave, the absence of “excessive leave” 

clauses in many awards is a glaring omission.  
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26. It is clearly anomalous for employers to have a broad capacity to require 

award / agreement free employees to take annual leave while there is no 

capacity to make their award-covered employees take leave unless a relevant 

provision is included in the award or an enterprise agreement.  

 

27. The specific clause proposed is as follows; 

 

“Excessive Annual Leave 

Despite anything else in this clause, an employer may direct an employee to 
take paid annual leave if: 

(a) the employee has accrued at least six (6) weeks of annual leave; 

(b)   the employer gives the employee four (4) weeks’ notice to take the 
annual leave; and 

(c)    the employee retains at least four (4) weeks of accrued annual leave 
after the direction is given by the employer.” 

 

28. The proposed clause would provide employers with a right to require 

employees to take a period of paid leave subject to them being given a 

reasonable period of notice (4 weeks) and the employee retaining a significant 

amount of accrued leave (4 weeks). 

 

29. Ai Group seeks this clause as a mechanism to address the limited capacity 

under the NES and many awards to direct award covered employees to take 

annual leave. 

 

30. The appropriateness of affording employers the right to manage annual leave 

liability was, in effect, acknowledged by the Full Bench of the AIRC during the 

award modernisation proceedings in the context of clauses permitting 

employers to direct employees to take leave: 

 

“[98] One issue that has arisen repeatedly, and is provided for in the NES, is 
the right of an employer to require that an employee take arrears of annual 
leave. We think that an employer should have the ability to reduce annual 
leave liability by compelling employees to take annual leave provided 
appropriate notice is given. While there may be different approaches to this 
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question, in each of the awards there will be some provision which will give 
the employer the ability to take action to reduce arrears.”5 

(Emphasis added) 

 

31. Notwithstanding the Full Bench’s decision, not all modern awards include 

provisions affording employers adequate rights to direct employees to take 

annual leave. This should be rectified in this Review. 

 

32. The Full Bench did not qualify the statement extracted above by indicating 

that an employer’s right to compel an employee to take annual leave should 

be limited to particular circumstances, such as in the context of excessive 

accruals. Rather it only expressly referred to “appropriate notice”. 

 

33. The proposed variation is a modest step towards restoring employers’ 

capacity to manage leave accruals. It would ensure awards afford employers 

a limited right to compel employee to take leave where an excessive amount 

of leave has accrued.  

 

34. The importance of affording employers a right to direct employees to take 

excessive leave is magnified by the fact that there is no restriction on the time 

period during which accrued annual leave entitlements must be taken.  This 

means that, absent an award provision, many employees may simply elect to 

perpetually accrue their annual leave and only ever receive the benefits of the 

entitlement as a payment on termination.  

 

35. Prior to the commencement of the NES and modern awards there was 

commonly in Federal and State legislation and awards, a right to direct award 

covered employees to take annual leave.  

 

36. For example, the pre-modern Metal, Engineering and Associated Industries 

Award 1998 provided: 

 

                                            
5
 Award Modernisation Decision [2008] AIRCFB 1000, 19 December 2008 at [98]. 
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“7.1.9 Time of taking leave 

7.1.9(a) Annual leave shall be given at a time fixed by the employer within a period 
not exceeding six months from the date when the right to leave accrued. 

7.1.9(b) An employer can require an employee to take annual leave by giving not 
less than four weeks’ notice of the time when such leave is to be taken. 

7.1.9(c) By agreement between an employer and an employee, annual leave 
maybe taken at any time provided it is done within two years from the date 
when the right to leave accrued. 

 

37. In NSW the Annual Holidays Act 1944 provides: 

 

“(4) The annual holiday shall be given by the employer and shall be taken 
by the worker before the expiration of a period of six months after the date 
upon which the right to such holiday accrues: Provided that the giving and 
taking of the whole or any separate period of such annual holiday may, 
with the consent in writing of the Industrial Registrar, or Deputy Industrial 
Registrar appointed under the Industrial Relations Act 1996, be postponed 
for a period to be specified by such Registrar in any case where he or she 
is of opinion that circumstances render such postponement necessary or 
desirable.” 

 

38. The proposed clause is reasonable, as contemplated by section 93 of the FW 

Act. Most employees would need to work for over a year and a half without 

accruing an excess amount of leave. Moreover, it accords with the 

longstanding situation under the Metals Award and the NSW Annual Holidays 

Act whereby the leave had to be taken within 6 months of its accrual each 

year (subject to an alternate agreement). 

 

39. Moreover it is fair to employees as it will enable them to retain a level of 

control over when they take their accrued annual leave by requesting access 

to it prior to it accruing to excessive levels. Indeed it is logical to presume that 

the existence of a right may well motivate many employees to proactively 

request and take their annual leave. Pursuant to section 88 of the FW Act an 

employer is not permitted to unreasonably refuse to agree to a request by an 

employee to take paid annual leave. 

 

40. Excessive leave accrued by employees is a significant problem for employers. 

Indeed it can be a very costly problem. Annual leave accruals typically 

become more expensive to the employer the longer they remains unused. 
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This is a consequence of annual leave being be paid at the rate of pay 

applicable at the time the employee takes the leave, or ends his/her 

employment with the employer. 

 

41. Additionally, while many employers will try to accommodate employee 

requests for taking annual leave, requests for lengthy periods of leave (e.g. six 

weeks or more) will present difficulties for the employer’s business operations. 

The specific difficulties that arise include covering the extended absence of 

the employee while the employee is on leave, particularly for small businesses 

or employees who hold skilled or specialised roles that are not easily replaced 

or back-filled.  

 

42. The Joint Employer Survey shows a strong majority of employer respondents 

(49%) do not like employees accruing more than 6 weeks of annual leave and 

an overwhelming 69% of respondents would like the right to direct employees 

to take annual leave after 6 weeks has accrued.  

 

43. These strong employer preferences were supported by qualitative responses 

as to why the accrual of 6 weeks or more of annual leave was a problem. A 

sample of these responses across a variety of industries includes: 

 

“Managing down excessive annual leave accruals is a difficult and ongoing 
problem in a workforce with a profile of long serving employees. Problems 
have been highlighted since introduction of NES and modern awards in 
regards to right to instruct employees with excessive leave balances and in 
shutdown situations, where annual leave was previously regulated by state 
legislation.   Excessive annual leave carries with it significant cost 
implications for the business, which is facing significant business challanges 
involving import competition, high $A, low volumes, and the escalating cost 
of production within Australia.”  (Line 2085, large employer in the 
manufacturing industry) 

 

“Employees working in this industry should be taking regular leave breaks 
for their own health and wellbeing, excessive leave balance also becomes 
a financial liability for the organisation.” (Line 26, an employer in the health 
and social assistance industry) 
 
“It is no longer affordable to replace staff on leave as it is too expensive to 
have to pay two wages for one position. We try to limit staff to 2 weeks 
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leave at a time so that remaining staff can cope.  As a business owner I 
work additional shifts 50-60 hours per week to try to reduce ever-rising 
labour costs.” (Line 27, an employer in the health and social assistance 
industry) 
 
“The cost of paying out annual leave earnt on yesterdays rates, on todays 
rates.  Annual leave was granted as it was determined that employees 
needed time to rest. Annual leave is not a savings fund.” (Line 45, employer 
in the transport, postal and warehousing industry) 
 
“1. Employees are more productive when they have taken a reasonable 
amount of time to rest away from their work schedules. 2. Regular annual 
leave breaks can help reduce incidents of sick leave. 3. Excessive accruals 
affect your P/L. It is financially risky to carry excessive amounts of leave on 
your balance sheet.” (Line 55. “other services” – industry not specified) 
 
“Increases our Provision Accounts. Leaves us with the possibility of having 
to pay out large dollars if the person leaves, which can cause cash flow 
issues if it is during low season. We are a seasonal business, and 
encourage staff to take leave in the off season.” (Line 250, “other services” 
- industry not specified) 
 
“If they leave, that amount of unpaid annual leave is a large financial 
burden for us.” (Line 543, employer in accommodation and food services) 
 
“Cost escalation over years as wage increases increase the value of 
untaken leave Employees should take leave to refresh themselves, that’s 
what it’s for.” (Line 622 employer in accommodation and food services) 
 
“If/when they leave it ends up being a large chunk of money which can be a 
bit hard to plan for in a small business. Plus, if an employee would like to 
be paid out this money, i think they should be able to get it, i don’t agree 
our award does not allow employees to be paid out.” (Line 641, employer in 
the retail trade industry) 
 
“The obvious week to week payroll issues created when employees with 
leave entitlements of this magnitude resign can compromise cash flow and 
payroll forecasting budget” (Line 713, employer in the arts and recreation 
services industry) 
 
“The annual leave liability the organisation then has to carry. Also the 
wellbeing factor - We tend to have the same group of employees accruing 
large amounts of leave and we'd really like them to take a break and 
recharge rather than burnout.” (Line 812, employer in the insurance and 
financial services industry) 
 
“It is a safer business practice to limit the outstanding entitlements of the 
employee group, so that we do not find ourselves in the situation where an 
employee leaves and a significant payout is required, hence affecting our 
cash flow and operational budgets at that time.” (Line 1262, employer in the 
retail trade industry) 
 
“Leave is granted for the benefit of the employee.  It is in the interest of the 
employee to use that leave.  Financial implications of having to allocate 
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funds for leave entitlements.  Salary increases apply to all accrued leave 
which could leave allocated funds short at time of taking leave if more than 
six weeks is accrued.” (Line 1391, employer in the construction industry) 
 
“If we have a large percentage of employees with >6 weeks leave accrued, 
it has the potential to become an operational issue when employees wish to 
utilise the entire entitlement at once, as we need to replace them in the 
business for an extended period of time. Additionally, it also effects payroll 
and budgeting.” (Line 1518, employer in accommodation and food services) 
 
“Being a small business it makes it very hard if an employee takes this 
amount of leave in one hit.  Also, when wages increase so does the annual 
leave payment increase, especially when you have to pay 17.5% loading 
on top.  It is not healthy for people not to take regular breaks.”(Line 1623, 
employer in the manufacturing industry) 
 
“Wages and Salaries are reviewed annually and excessive leave creates a 
large liability on the Balance Sheet.” (Line 1893, employer in wholesale 
trade industry) 
 
“Primarily we believe that not taking leave may be detrimental to the 
employee's well being. Of a secondary nature is the preference not to have 
a large leave liability sitting on the balance sheet that is potentially paid out 
at higher wage rates.”(Line 1928, employer in manufacturing industry) 
 
“Cost of employee labour increases from year to year. Further, staff receive 
other leave entitlements, such as RDO's. Once balances get too big it is 
hard to get employees to take leave”. (Line 2173, employer in transport, 
postal and warehousing) 
 
“We have to hold the money in provision accounts and when it ultimately is 
paid, the cost to the business has increased relative to what it would have 
cost when incurred.  Therefore accruing excessive annual leave costs the 
business.” (Line 3049, employer in manufacturing industry) 
 
“Too much liability for the company, bad for balance sheet.” ( Line 3076, 
employer in the construction industry) 

 

44. Prevailing themes in the qualitative responses can also be categorised into 

the following key words which appear numerous times in the responses as 

follows: 

 

Search term Hits 

Cost 353 

Cashflow / cash flow 153 

Liability 434 

Balance sheet 83 

Budget 41 

Life balance 77 
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Health 153 

Fatigue 18 

Cover (ie cover EE while on 
leave) 

143 

Small business 176 

 

45. All of the qualitative responses are provided in Attachment F to the Witness 

Statement of Ben Waugh. 

 

46. Ultimately the common concerns for employer respondents in regards to why 

they preferred employees not to accrue 6 weeks or more were: 

 

 The cost of accruing annual leave beyond 6 weeks relative to the rate 

at which the entitlement accrued; 

 The impact such cost had on the quantum of liability on an employer’s 

balance sheet, being an accounting ‘snapshot’ of the health of an 

employer’ business; 

 The impact excessive accrued leave had on cash flow within the 

business if the employee ended employment, particularly on small 

businesses; 

 The difficulty employers had in accurately forecasting and budgeting 

labour costs for the year where leave accrued beyond 6 weeks; 

 The health and well-being of employees who did not take leave 

regularly, or had more than 6 weeks leave accrued; 

 The negative impact on staff productivity and staff morale resulting from 

tired employees who had not had a leave break to refresh and/or 

connect with family; 

 Being vulnerable to employee requests for extended periods of leave 

which created operational difficulties and stresses (particularly for small 

businesses) in covering for the employee’s absence; and 
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 The impact of extended leave absences on the resources of the 

business, including other staff and business owners.  

 

47. In addition to other benefits, the proposed variations would encourage 

employees to take their accrued leave. Of course this is consistent with the 

traditional justification for annual leave entitlements. It is trite to observe that 

taking a break through a period of annual leave will have benefits for 

employees and for their families. However, it will also have positive effects for 

businesses such as increased productivity and workplace morale, and 

reduced work health and safety risks. 

 

The modern awards objective 

 

48. The following matters required to be taken into account under the modern 

awards objective, weigh in favour of a conclusion that the proposed variation 

is necessary: 

 

 The need to promote social inclusion through increased workforce 

participation (s.134(1)(a)); 

 The likely impact on any exercise of modern award powers on 

business, including on productivity, employment costs and the 

regulatory burden (s.134(1)(f)); 

 The need to ensure a simple, easy to understand, stable and 

sustainable modern award system for Australia that avoids 

unnecessary overlap of modern awards (s.134(1)(g)); and  

 The likely impact of any exercise of modern award powers on 

employment growth, inflation and the sustainability, performance and 

competitiveness of the national economy (s.134(1)(h)). 
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4. Close down 

 

49. The Employer Parties propose that a new clause be inserted into those 

awards listed in Schedules 4 and 5 of the Employer Parties’ Draft 

Determination as follows: 

 

 Annual Leave Close-Down  

An employer may close down an enterprise or a part of it for purposes that 

include allowing annual leave to all, or a majority of employees in the enterprise 

or part of it, provided that: 

(a) the employer gives the employees at least four (4) weeks’ notice of its 

intention to close down; 

(b) In the case of any employee employed after notice has been given, notice 

must be given to that employee on the date they are offered employment.  

(c) Where an employee has been given notice pursuant to clauses (a) or (b) 

and the employee has: 

(i) accrued sufficient annual leave to cover the full period of closing, 

the employee must take paid annual leave for the full period of 

closing; 

(ii) insufficient accrued annual leave to cover the full period of closing, 

the employee must take paid annual leave to the full amount 

accrued and leave without pay for the remaining period of the 

closing; or 

(iii) no accrued annual leave, the employee must take leave without pay 

for the full period of closing. 

(d) Public holidays that fall within the period of close down will be paid as 

provided for in clause X of this award and will not count as a day of 

annual leave or leave without pay.” 

 

50. The proposed annual leave close-down clause is already contained within 

many modern awards, including the Asphalt Industry Award 2010, and was 

adopted by the Full Bench of the FWC during the Modern Awards Review 

2012 in varying 18 awards ([2014] FWCFB 255). 
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The right of an employer to require employees to take annual leave during 

a close-down 

 

51. Many employers close their operations, or part of them, over the Christmas / 

New Year period and/or at other times of the year. The inclusion of close-

down provisions  in  the  relevant  modern  award  is  essential  to  ensure that 

 an employer has the right to direct employees to take leave during a close-

down. 

 

52. Furthermore, a close-down enables employees to take periods of annual 

leave for rest and recreation, particularly during holiday seasons where they 

can more readily spend time with family and friends. A close-down enables 

employees to take leave without employers having to secure replacement 

labour for the leave period. It also means that an employer is more likely to 

grant requests for leave during popular holiday seasons if employees are not 

needed to cover for those whose leave has been granted. 

 

53. From an employer’s perspective, an annual leave close down is also a 

mechanism through which employers can reduce leave liability and better 

manage staff absences for the operations of the business.  

 

54. The issue of leave liability is referred to in the report of 

PricewaterhouseCoopers (PWC), to be filed as evidence in the case. 

 

55. The incidence of close-down periods within Australian industry is high. The 

Joint Employer Survey shows that there was an approximate 50/50 split of the 

employer respondents who had closed down all or part of their operations 

since 1 January 2010. 47% of respondents reported that they had closed 

down their operations since 1 January 2010, while 45% reported that they had 

not. 30% of employer respondents who had closed down their operations, had 

closed down 3-4 times since 1 January 2010.  
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56. In the industries of manufacturing, construction and professional and scientific 

services, close downs were particularly prevalent. As the relevant graph in 

Attachment G to the Witness Statement of Ben Waugh shows, 83% of 

businesses in manufacturing had closed down their operations since 1 

January 2010, 78% of businesses in the construction industry had closed 

down their operations since 1 January 2010, and 67% of businesses in 

professional, scientific and technical services had closed down their 

operations since 1 January 2010. 

 

57. In the manufacturing industry, more than 50% of employer respondents, in 

each business size category, reported that they had closed down their 

operations in full or in part 3-4 times since 1 January 2010. The relationship to 

business size in manufacturing and close down is shown in the relevant graph 

in Attachment G to the Witness Statement of Ben Waugh. 

 

58. Clearly the incidence of close-down in manufacturing industries is prevalent, 

regardless of business size. Yet many employers in manufacturing industries 

must observe different award provisions for different employees, in addition to 

observing the NES provisions governing the taking of leave during close 

downs for award / agreement free employees (s.94(5)). 

 

59. Section 93(3) of the FW Act permits a modern award to include provisions 

dealing with this issue. Similarly s.139(1)(h) of the FW Act permits a term of a 

modern award to deal with matters of “leave, leave loading and the 

arrangements for taking leave” which would include the close-down of an 

employer’s business to allow for the taking of leave. 

 

60. The present safety net of minimum terms and conditions regulating the taking 

of annual leave during a close down does not meet the modern awards 

objective. The safety net is confusing, regulatory onerous, unfair for 

employers, and in some cases, unworkable.  
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61. The safety net, comprising the NES and modern awards, provides different 

rules for different employees based on whether or not they are award-

covered, award-free or subject to particular award terms.  The safety net does 

not accommodate in a way that is fair or relevant, the needs of an employer 

employing a variety of different employees where the employer wishes to 

implement a close down period for part or the whole of its operations.  

 

62. The modern awards objective is not being met given the current state of the 

close-down provisions in modern awards. 

 

63. Some  modern  awards  contain  acceptable  provisions  in  this  area.  Other 

modern awards contain overly restrictive provisions. For example, the Clerks-

Private Sector Award 2010 and the Commercial Sales Award 2010 contain 

a clause that permits a close-down, but the clause does not deal with 

circumstances where an employee, such as a new employee, has 

insufficient accrued annual leave to cover the scheduled close-down 

period. That is, in these awards there is no clarity on how new employees 

or employees with insufficient accrued leave are to be treated during a 

close down period. Arguably there is no right for an employer to direct such 

employees to take a period of unpaid. 

 

64. Some modern awards do not address the issue of annual leave close down 

at all. Consequently the employer does not have an award right to direct an 

employee to whom such an award applies to take annual leave during a close-

down, even though such right exists under the NES (s.94(5)) for award-free 

employees and under many modern awards. 

 

65. From time to time unions have sought to argue that close-down are not 

relevant in some industries because of the nature of the work carried out (e.g. 

essential services). This argument ignores the fact that many businesses that 

cannot totally close-down because of the nature of their operations, often 

close down part of their business from time to time. 
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66. In circumstances where a business employs award-covered employees but 

the relevant award does not include close-down provisions, the business is 

left in a difficult position. 

 

67. For instance, a market research business which has a large number of 

employees covered by the Market and Social Research Award 2010 working 

alongside award free employees, may not be able to close down its 

operations to allow its award covered staff to take annual leave. This is 

because the Market and Social Research Award 2010 does not contain an 

annual leave close down clause.  

 

68. Further complications arise if an employer has multiple awards that cover 

parts of the business that contain different close-down provisions. 

Manufacturing businesses typically have clerical and sales employees as 

well as production and maintenance employees. Such businesses also 

typically have award-free employees. The close down provisions in the 

Manufacturing Industries & Associated & Occupations Award 2010 are very 

different to those in the Clerks-Private Sector Award 2010 and the 

Commercial Sales Award 2010. The provisions of s.94(5) of the FW Act, for 

award/agreement free employees, are different again.  

 

69. The same confusion and regulatory burden would also apply to businesses 

covered by the Food, Beverage and Tobacco Manufacturing Award 2010, the 

Textile, Clothing, Footwear and Associated Industries Award 2010, and the 

Graphic Arts, Printing and Publishing Award 2010.  

 

70. The multiple and different ways that close-down is dealt with in awards 

creates confusion and an unnecessary regulatory burden for employers who 

must navigate through various award provisions and the NES to determine 

which rule applies to which employees.  
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71. Prior to the FW Act, the rights of an employer to direct employees to take 

annual leave during a close down  of the employer’s business was squarely 

recognised and detailed through previous federal and state legislation and 

pre-modern award terms.  

 

72. Under the former Workplace Relations Act (1996), an employer’s right to 

direct employees to take leave during a close down was dealt with in the 

Australian Fair Pay and Conditions Standard. Under the Standard, employers 

had greater certainty over their rights to implement a close-down (or shut-

down as it was referred to) for the whole, or part of its business. Section 

236(5) of the former Workplace Relations Act is below: 

 

“Shut downs  

(5)  An employee must take an amount of annual leave during a particular 
period if:  

(a)  the employee is directed to do so by the employee's employer 
because, during that period, the employer shuts down the 
business, or any part of the business, in which the employee 
works; and  

(b)  at least that amount of annual leave is credited to the 
employee.” 

 

73. Furthermore, state legislation, such as the Annual Holidays Act 1944 (NSW), 

provided under s.4A(2) for the right of an employer to implement a close down 

of its business, in whole or in part. That section is set out below. The Annual 

Holidays Act provided for a minimum notice period the employer was to 

provide an employee and dealt with circumstances of when employee had 

insufficient leave accrued. Importantly, it enabled an employer to direct an 

employee to take a period of unpaid leave to cover the close down period. 

 

“4A Annual close-down  

(1)  

(a) In this section:  

"Period of employment" means the period during which a worker is 
employed by an employer referred to in subsection (2), being a period 
computed:  
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(a) where the worker has not during the employment with that employer 
become entitled to any annual holiday under section 3, from the date of 
commencement of the employment with that employer, or  

(b) where the worker has during the employment with that employer 
become entitled to any annual holiday or holidays under section 3, from the 
date upon which the worker last became entitled to an annual holiday,  

up to the commencement of the specified period affecting that worker.  
"Specified period" means the period specified by an employer pursuant to 
subsection (2).  

(b) This section, subsections (2) and (3) excepted, shall apply only to a 
worker to whom notice has been given pursuant to this section.  

(c) Subsections (2) and (3) of section 3 shall not apply to a worker to whom 
notice has been given pursuant to this section.  

(2) Subject to subsection (3), an employer may give notice to a worker employed 
in any part of the employer’s establishment that, during a period specified when 
giving that notice, that establishment or part will be temporarily closed (or 
reduced to a nucleus) for the purposes of giving an annual holiday or leave 
without pay to the workers to whom such notice has been given.  

(3) Notice pursuant to subsection (2):  

(a) shall be given to a worker not less than one month before the 
commencement of the specified period or, in the case of a worker who 
commences employment less than one month before the commencement 
of the specified period, on the day the worker commences employment, 
and  

(b) shall not be given by an employer more than once in any calendar year.  

(4) Where, immediately before the commencement of the specified period, a 
worker is not entitled under section 3 to any holiday:  

(a) the worker shall be given and shall take leave without pay for the 
specified period, and  

(b) the worker shall, in addition, be paid:  

(i) three forty-ninths of the worker’s ordinary pay for the worker’s 
period of employment where the specified period commences upon 
or before 30 November 1974, and one twelfth of the worker’s 
ordinary pay where the specified period commences after that date, 
and  

(ii) the worker’s ordinary pay for any special or public holiday, during 
the period of the worker’s leave without pay, for which the worker 
would be entitled to payment under any Act, award or agreement or 
under the worker’s contract of employment.  

(5) Where, immediately before the commencement of the specified period, a 
worker is under section 3 entitled to a holiday of a duration less than that of the 
specified period:  

(a) the worker shall be given and shall take the whole of that holiday during 
the specified period,  

(b) the worker shall be given and shall take leave without pay for the 
balance of the specified period, and  
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(c) the worker shall, in addition, be paid the amounts referred to in 
subsection (4) (b).  

(6) Where, immediately before the commencement of the specified period, a 
worker is under section 3 entitled to a holiday of a duration not less than that of 
the specified period:  

(a) the worker shall, on and from the commencement of the specified 
period, be given and shall take the whole of that holiday, or  

(b) where the worker and the employer so agree, the worker shall, on and 
from the commencement of the specified period, be given and shall take 
part of his or her holiday for a period not less than the specified period and 
postpone the taking of the balance of his or her holiday until a time to be 
agreed upon between the worker and the employer.  

(7) Where payment has been made to a worker pursuant to subsection (4) or (5) 
the worker shall be deemed:  

(a) to have completed a year of employment for the purposes of this Act 
immediately before the commencement of the specified period, and  

(b) to have been given the whole of the annual holiday to which the worker 
would be entitled for that year of employment.  

 

74. Thus, prior to the FW Act, employers had greater clarity regarding their rights 

to close-down their businesses to enable employees to take annual leave. 

The FW Act gives the FWC the discretion to determine what award close 

down provisions are necessary and consistent with the modern awards 

objective. 

 

75. The award variations proposed by the Employer Parties are consistent with 

and necessary to achieve the modern awards objective. The variations 

would:  

 

 Promote ‘flexible modern work practices and the efficient and 

productive performance of work’;6 

 Reduce the ‘likely impact of any exercise of modern award powers on 

business, including on productivity, employment costs and the 

regulatory burden’;7 and 

                                            
6
 FW Act, section 134(1)(d). 

7
 FW Act, section 134(1)(f). 
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 Further the ‘need to provide a simple, easy to understand, stable and 

sustainable modern award system for Australia.’8  

 

76. The award variations are also consistent with section 138 of the FW Act as it 

is necessary for the provisions to be included to achieve the modern awards 

objective.  

 

77. The proposed clause provides clarity for employers and employees. It 

addresses the present confusion by applying an easy to understand, stable 

and sustainable provision for close-downs. 

 

5. Annual leave in advance 

 

78. The Employer Parties propose that a new clause be inserted into those 

awards listed in Schedule 6 of the Employer Parties’ Draft Determination as 

follows: 

 

“Annual Leave in Advance 

By agreement between an employer and employee a period of paid 
annual leave may be taken in advance of the entitlement accruing. 
However, if paid annual leave is taken in advance and the employee’s 
employment terminates before the employee has accrued the entitlement 
the employer may make a corresponding deduction from any money due 
to the employee on termination. For the avoidance of doubt, where an 
employee request is made to take annual leave in advance, any decision 
to grant such leave remains at the employer’s discretion.” 

 

79. Paragraph 55(4)(b) of the FW Act permits a modern award to include terms 

which supplement the NES and the proposed model subclause is 

appropriately characterised as a supplementary term. 

 

80. Paragraph 324(1)(c) permits an employer to deduct an amount payable to an 

employee, if the deduction is authorised by or under a modern award.  

 

                                            
8
 FW Act, section 134(1)(6). 
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81. The absence of clauses in awards expressly permitting an employer to grant 

annual leave in advance to an employee and, if granted, permitting the 

employer to deduct payment for any leave owing on termination discourages 

the employer  from  granting  annual leave  in  advance.  This is particularly 

so because of paragraph 324(1)(a) of the FW Act which operates in 

circumstances where a provision authorising the deduction is not contained 

with a relevant award, enterprise agreement, law or order. Paragraph 

324(1)(a) provides that an employer may deduct an amount from an 

employee’s pay if “the decuction is authorised in writing by the employee 

and is principally for the employee’s benefit”. An authorisation for the 

purposes of paragraph 324(1)(a) can be withdrawn by the employee at any 

time (subclause 324(2)). 

 

82. Accordingly, the absence in many awards of the clause which the Employer 

Parties have proposed operates against the interests of employees who may 

want to take annual leave in advance in appropriate circumstances. Such 

circumstances often include: 

 

 Where an employee needs to take annual leave for unexpected family 

reasons and the employee does not have sufficient leave accrued; or 

 Where the employer closes down its operations for a period and an 

employee does not have sufficient annual leave accrued. 

 

83. The inclusion of the clause in awards would assist employees to balance their 

work and family responsibilities.  

 

84. The inclusion of this clause in awards is consistent with the modern awards 

objective. The clause would: 

 

 Promote social inclusion through increased workforce participation 

(s.134(1)(c)); and 
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 Promote flexible modern work practices and the efficient and 

productive performance of work (s.134(1)(d)) 

 

85. Some modern awards contain clauses with similar effect to the proposed 

model clause. For example, subclause 29.6 of the Vehicle Manufacturing, 

Repair, Services and Retail Award 2010 states: 

 

“29.6 Leave allowed before due date 

(a) An employer may allow an employee to take annual leave either wholly 
or partly in advance before the right has accrued. In such case the 
employee will not recive any annual leave to their credit until the period 
of service is such as to cover the annual leave provided in advance. 

(b) The employer will be entitled to deduct the amount of excess from any 
remuneration payable to the employee on termination of employment 
where: 

(i) Annual leave or part thereof has been granted in advance 
before the right thereto has accrued; and 

(ii) The employee subsequently leaves or is discharged from the 
service of the employer with a negative accrual.” 

 

86. The Joint Employer Survey showed that a clear majority (55%) of respondents 

reported employees requesting leave in advance, with: 

 

 20% of respondents granted the request 1-10% of the time; and  

 13% of respondents granted the request all the time. 

 

87. An overwhelming majority (69%) of employer respondents would be willing to 

grant leave in advance depending on the circumstances. 

 

88. As shown in the relevant graph in Attachment G of Ben Waugh’s Statement, 

with the exception of businesses with less than 5 employees, most employers 

of all sizes had received employee request/s since 1 January 2010 to take 

leave in advance.  
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89. The Joint Employer Survey shows that a large number of employees request 

leave in advance on occasions and most employers would be willing to 

accommodate an employee’s request if the circumstances were right.  

 

6. Cashing out of annual leave 

 

90. The Employer Parties propose that a new clause be inserted into those 

awards listed in Schedule 1 of the Employer Parties’ Draft Determination as 

follows: 

 

“Cashing out of Annual Leave 

With the agreement of the employer, an employee may cash out an amount of 
accrued paid annual leave provided that: 

(a) the employee retains at least four (4) weeks of accrued annual leave 
immediately after the agreed amount is cashed out; 

(b) each cashing out of a particular amount of accrued paid annual leave must be 
agreed by a separate agreement in writing; and 

(c) the employee must be paid the full amount that would have been payable had 
the employee taken the leave at the time that it is cashed out.” 

 

91. The proposed provisions reflect the legislative requirements in section 93 of 

the FW Act. 

 

92. For the reasons set out below Ai Group contends that the proposed variations 

are necessary inclusions in awards for the achievement of the modern awards 

objective. 

 

93. Cashing out of annual leave entitlements is by no means novel or untested in 

Australia’s workplace relations system. Since the inception of formal 

enterprise bargaining in 1993 it has been possible for employers and 

employees to make statutory agreements facilitating the cashing out annual 

leave. Such arrangements have now become common.  
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94. The express right for employees to “cash out” annual leave by agreement with 

their employer was incorporated into the first federal statutory regime 

prescribing annual leave entitlements, i.e. the Australian Fair Pay and 

Conditions Standards in the Workplace Relations Act 1996. The concept was 

retained in the NES under the FW Act. 

 

95. Section 92 of the FW Act permits modern awards to include terms about the 

cashing out of annual leave. Section 93 prescribes various safeguards. 

 

96. Sections 92 and 93, and indeed the comparable predecessor provisions in the 

Workplace Relations Act 1996, reflect Parliament’s endorsement of the 

concept of employees being able to cash out a portion of their annual leave by 

agreement with their employer and subject to certain safeguards.  

 

97. In conducting the current Review, the FWC should not maintain a prohibition 

on the cashing out of annual leave for employees to whom an award applies. 

Rather the FWC should, as part of ensuring that awards constitute a fair and 

relevant safety net, vary modern awards to reflect the broader scheme of the 

FW Act. The Act now recognises the merits of award terms which provide for 

cashing-out of annual leave. The Commission should not base its decision in 

this Review on the approach that the Commission has adopted in the past 

regarding cashing out of annual leave, largely under very different legislative 

schemes. 

 

98. The terms of sections 92 and 93 reflect the Parliament’s intention that cashing 

out of annual leave is a matter appropriately dealt with in modern awards. This 

is clear from:  

 

 Section 92: 

 

“Paid annual leave must not be cashed out, except in accordance with: 

(a)  cashing out terms included in a modern award or enterprise agreement 
under section 92 …”  
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 Subsection 93(1):  

  

“A modern award or enterprise agreement may include terms providing for the 
cashing out of paid annual leave by an employee.” 

 

99. The flexibility in sections 92 and 93 of the FW Act was foreshadowed in the 

NES Discussion Paper issued in February 2008: 

 

“31. In addition, in limited circumstances, the proposed NES expressly allow 
a modern award to deal with a matter that could otherwise be seen as 
modifying or excluding an employee’s NES entitlement. For example, the 
annual leave entitlement allows a modern award to include provisions about 
the cashing out of annual leave or directing employees to take annual leave 
in particular circumstances (such as a Christmas shut-down period).”9 

(Emphasis added) 

 

100. The June 2008 version of the NES included provisions allowing for the 

cashing out of annual leave. Similarly the Award Modernisation Request 

referred to the ability of modern awards to include cashing-out provisions. 

Despite this, the Full Bench of the AIRC adopted a cautious approach by 

declining to include such terms in all but one modern award, the Seafood 

Processing Award 2010. 

  

101. The Full Bench’s rationale for this decision is extracted below: 

 

“[99] A number of employer interests sought provisions for cashing out of 
annual leave by agreement. Such arrangements are apparently included in 
many Australian Workplace Agreements (AWAs) and workplace agreements. 
Should cashing out of annual leave become widespread it would undermine 
the purpose of annual leave and give rise to questions about the amount of 
annual leave to be prescribed. We think some caution is appropriate when 
dealing with this issue at the safety net level. We do not intend to adopt a 
model provision. Consistent with our approach to annual leave provisions 
generally we shall be influenced mainly by prevailing industry standards, and 
the views of the parties, in addressing this issue. 

[100] It has also been suggested that if awards do not provide for cashing 
out of annual leave it will not be legally permissible to make workplace 
agreements which provide for cashing out. In our opinion cashing out 
arrangements are an appropriate matter for bargaining. If, when the 

                                            
9
 Commonwealth, Discussion Paper - National Employment Standards Exposure Draft, 14 February 

2008.   
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legislative regime is settled, it is apparent that workplace agreements cannot 
provide for cashing out of annual leave unless there is a relevant provision in 
a modern award it may be necessary to revisit the question.”10 
  
(Emphasis added) 

 

102. It is clear that the Full Bench was concerned about what safeguards11 would 

apply to employees seeking to cash out annual leave. This concern was 

relevant at the time because the safeguards that now appear in sections 92 

and 93 of the FW Act were not included in the June 2008 version of the NES 

which was focussed upon in the proceedings relating to the determination of 

the model award flexibility clause. These safeguards are: 

 

 Paid leave must not be cashed out if the cashing out would result in the 

employee’s remaining accrued entitlement to paid annual leave being less 

than 4 weeks;12 

 Each cashing out of a particular amount of paid annual leave must be by a 

separate agreement in writing between the employer and employee;13 and 

 The employee must be paid at least the full amount that would have been 

payable had the employee taken the leave that the employee has 

foregone.14 

 

103. It follows that there has been a significant change in circumstances since the 

AIRC decided not to include cashing out provisions in most modern awards. 

Relevantly, the legislature has now specifically determined appropriate 

minimum safeguards.  

 

                                            
10

 Award Modernisation Decision [2008] AIRCFB 1000, 19 December 2008 at [99]-[100]. 
11

 See Armacell Australia Pty Ltd; Wilmaridge Pty Ltd as Trustee for the O’Neill Family Trust t/a Direct 
Paper Supplies; Downer EDI Works Pty Ltd [2010] FWFB 995 at [13]. 
12

 FW Act , paragraph 93(2)(a). 
13

 FW Act, paragraph 93(2)(b). 
14

 FW Act, paragraph 93(2)(c). 
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104. The significance of the safeguards in section 93 was highlighted by the Full 

Bench in the Armacell15 case in the context of allowing cashing out of annual 

leave terms to be included in enterprise agreements. The Full Bench 

overturned three decisions of Commissioner Ryan who had refused to 

approve three enterprise agreements on the basis that they contained terms 

allowing the cashing out of annual leave. The Full Bench said:  

 

“[13] The first point to note is the terms of the cashing out provision in s.93. While an 
enterprise agreement may include terms providing for the cashing out of paid annual 
leave, the matters in s.93(2) are in the nature of protections for employees and could 
be described as safeguards. Annual leave cannot be cashed out if the leave balance 
would be less than four weeks, each cashing out must be the subject of written 
agreement and there must be no discounting of the payment. It seems clear, as a 
matter of interpretation, that the legislature considered the question of safeguards 
and that it intended the ones specified in s.93(2) to be sufficient. It would be 
inconsistent with that intention to hold that the safeguards are inadequate and that 
more or other safeguards should be applied. 

[14] The Commissioner was concerned that although the relevant term complied with 
s.93(2), situations could occur in which employees might not take annual leave and 
the purpose of annual leave might be frustrated. This was an error. Whether the 
Commissioner’s concern is a valid one is beside the point. The legislation makes it 
plain that an enterprise agreement may include a term for cashing out providing it 
complies with s.93.” 

(Emphasis added) 

 

105. The Full Bench of the FWC in the 4 Yearly Review annual leave common 

issue proceedings is in a far more advantageous position than the Full Bench 

of the AIRC was in 2008. Now the FWC has the benefit of knowing the 

safeguards which the legislature has determined are appropriate for the 

cashing out of annual leave by employees to whom an award applies. 

 

Consideration of cashing our provisions in the Modern Awards Review 2012 

 

106. Numerous employer parties sought the inclusion of a mechanism for cashing 

out of annual leave during the Modern Awards Review 2012. Ai Group sought 

to achieve this through amendments to Model Flexibility Clause contained 

within all modern awards. Others pursued variations to the annual leave terms 
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of the awards. 

 

107. Ultimately, the matter was determined through a split decision, with the 

Majority declining to make the variations.16 The Majority’s reasoning was 

largely connected with the limited scope of the Modern Awards Review 2012 

rather than a determination that such provisions are inherently inappropriate in 

awards. Indeed the Majority foreshadowed that the matters may be more 

appropriately dealt with during the 4 yearly Review: 

 

“[50] We consider the variations sought in respect of cashing out of paid annual 
leave may be more appropriate for consideration in the four year review. “ 

 

108. In his Minority decision, Vice President Watson adopted a broader 

interpretation of the scope of the Modern Awards Review 2012. However, 

relevantly for the purposes of the current Review, the Vice President 

succinctly identified the benefits of cashing out provisions and their 

appropriateness in the context of the FW Act: 

  

“[230] The plea by employers for a leave and cashing out of annual leave is a 
powerful one and directly raises various provisions of the modern awards objective. 
There is currently an anomaly in the classes of employees who can access such 
arrangements. Agreement between an employer and a single award covered 
employee is the only combination not currently permitted to access this flexibility. 
Award-free employees and agreement-covered employees can negotiate this 
flexibility. Cashing out of leave can have advantages for employees and employers. If 
safeguards exist, there can be confidence that the mechanism will not lead to 
avoidance of the purpose of an annual leave entitlement. The legislature has 
endorsed the concept of cashing out and established safeguards for its application. 
The absence of those safeguards was clearly a factor for the cautionary approach of 
the AIRC in 2008. The reasons for opposition reflect an approach inconsistent with 
the proper statutory test and Full Bench cases on the scope of this review. If the 
modern awards objectives can be furthered by providing this additional flexibility and 
an appropriate merit case is established, the test under this 2 year review is satisfied. 
In my view such a case has been made out…..”  

 

109. Ai Group agrees with the Vice President’s determination regarding the merits 

of the inclusion of cashing out provisions in Awards, and relies upon it as 

further justification for the award variations sought. 
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Unfairness compared to award-free employees and employees covered by an 

enterprise agreement 

 

110. Sections 92 and 93 of the FW Act permit modern awards and enterprise 

agreements to include terms relating to the cashing out of annual leave, 

subject to certain conditions.  

 

111. Section 94 of the FW Act permits award-free and agreement-free employees 

to cash out annual leave in accordance with the FW Act and replicates the 

safeguards for cashing out that appear in section 93.  

 

112. It follows that, absent a provision in a modern award or enterprise agreement 

permitting the cashing out of annual leave, award-covered employees are 

unable to access the entitlement in the FW Act to cash out annual leave.   

 

113. The absence of a stand-alone legislative mechanism for the cashing out of 

annual leave makes the inclusion of a provision in modern awards permitting 

the cashing out of annual leave imperative.  

 

114. The disparity in access to this entitlement, between award-free and award-

covered employees, raises significant issues of unfairness. The entitlement is 

readily available to award-free employees at a workplace, but not to those 

covered by an award (without an enterprise agreement). Ai Group member 

companies often telephone Ai Group, following queries from employees, to 

enquire whether it is possible for an employee to cash out a portion of their 

annual leave.17 

 

115. Ai Group acknowledges that the cashing out of annual leave is a matter that 

could be dealt with through an enterprise agreement. However, as Senior 

Deputy President Hamberger stated in a recent decision relating to the review 

of the Graphic Arts, Printing and Publishing Award 2010:  
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‘Of course almost any provision in an award could be dealt with by enterprise 

bargaining.’18  

 

116. Access to enterprise bargaining is not a valid justification for refraining from 

providing employers and employees with access to flexibilities through 

modern awards.  

 

117. Any contention that the importance of providing flexibility through awards is 

lessened because of the availability of enterprise bargaining ignores the 

reality that entering into enterprise agreements will not always be appropriate 

or viable for employers or employees.  

 

118. There are many industries and types of businesess where enterprise 

agreements are still relatively uncommon. In thousands of workplaces, 

employers and employees are not interested in disturbing their longstanding 

existing mechanisms for setting pay and conditions to negotiate an enterprise 

agreement. 

 

119. Many small employers lack the internal expertise and resources required to 

develop and implement an enterprise agreement.  

 

120. Also, collective agreement making, by its very nature, necessitates the 

agreement of the employer and the majority of employees. This cannot always 

be achieved. There are numerous circumstances where an employer and its 

workforce are supportive of making the cashing out of annual leave available 

but no party wishes to make an enterprise agreement, or there is no shared 

desire to make an agreement or no consensus over the broader terms of an 

agreement.  
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121. Enterprise bargaining is a crucial element of Australia’s workplace relations 

system. However, moving from award to agreement based regulation within 

an enterprise can impose a costly and time consuming process upon parties, 

and lead to risks of disharmony and industrial action. Many employers do not 

wish to make enterprise agreements because the negotiation process leads to 

a drain on resources and a distraction from the core operations of the 

organisation.  Consequently, leaving the facilitation of cashing out of annual 

leave to formal enterprise bargaining processes unfairly blocks many 

employees from accessing a flexible arrangement which they value and which 

suits their individual and family circumstances.  

 

122. Where an employee and an employer both support the availability of cashing 

out of annual leave, it is unfair to subject them to a requirement to enter into 

an enterprise address in order to address this single discrete issue.  

 

123. There is no valid reason why the cashing out of annual leave is more 

appropriately a matter for bargaining than for awards. The same fundamental 

safeguards will apply under section 93 of the FW Act. As the Armacell 

decision indicated: 

 

“…the matters in s.93(2) are in the nature of protections for employees and 
could be described as safeguards. Annual leave cannot be cashed out if the 
leave balance would be less than four weeks, each cashing out must be the 
subject of written agreement and there must be no discounting of the 
payment. It seems clear, as a matter of interpretation, that the legislature 
considered the question of safeguards and that it intended the ones specified 
in s.93(2) to be sufficient. It would be inconsistent with that intention to hold 
that the safeguards are inadequate and that more or other safeguards should 
be applied. 

(Emphasis added) 

  

124. Consistent with the approach in the Armacell decision, if an employer and 

employees agree to include cashing out provisions in enterprise agreement 

the Commission will approve instrument if the agreement complies with the 

FW Act. The FWC will not require that any additional safeguards for 

employees be incorporated, nor will it view the inclusion of cashing-out terms 
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as a barrier to the agreement passing the “better off overall test”. 

Consequently it is difficult to see any inherent reason why the cashing out of 

annual leave should only be available to award-covered employees subject to 

an enterprise agreement.  

 

125. While the modern awards objective includes the need to consider, amongst 

many factors, the encouragement of collective bargaining, it must be 

recognised that neither the objective, nor any other provisions of the FW Act, 

mandate the making of enterprise agreements.  

 

126. The Employer Parties’ proposed variation furthers a number of elements of 

the modern awards objective, including: 

 

 Promoting ‘flexible modern work practices and the efficient and 

productive performance of work’;19  

 Promoting ‘social inclusion through increased workforce 

participation’;20 and  

 Reducing the ‘likely impact of any exercise of modern award powers 

on business, including on productivity, employment costs and the 

regulatory burden’.21 

 

127. The proposed variation is also consistent with the overarching objectives in 

section 3 of the FW Act, including ensuring that workplace relations 

arrangements are ‘fair to working Australians’, ‘flexible for business’, ‘promote 

productivity’ and acknowledge ‘the special circumstances of small and 

medium sized businesses.’  
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The availability of cashing out is beneficial to employees and employers  

 

128. The inclusion of provisions enabling the cashing out of annual leave in 

modern awards is an important flexibility for both employees and employers.  

 

129. Employees benefit from being able to access accrued entitlements at times, 

and in circumstances, suitable to the employee, such as when: 

 

 The employee has accrued a large amount of annual leave, beyond what 

is needed for rest and recreation; or 

 The employee wishes to cash out some annual leave (beyond four weeks’ 

of accrued leave) to meet a financial need. 

 

130. Employers benefit through the availability of a means of reducing excessive 

annual leave liabilities and excessive accruals, by agreement with individual 

employees.  

 

131. The Witness Statement of Kristina Flynn evidences that a significant number 

of enquiries from Ai Group members about cashing out of annual leave are 

motivated by requests from employees to the employer to cash out.22  The 

prevalence of requests to cash out annual leave is also demonstrated in the 

Joint Employer Survey addressed in the statement of Ben Waugh. 

 

132. The operation of cashing out provisions which comply with the statutory 

safeguards are, in the context of the broader legislative framework from which 

they are derived, beneficial to employees and do not operate to their 

detriment. Only annual leave in excess of four weeks accrued leave can be 

cashed out and the general protections (particularly section 344) operate to 

ensure genuine consent. In this context, an annual leave cashing out term in a 

modern award, which is genuinely supported by the individual employee, 

provides a tangible and important benefit to that employee. 
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133. In reference to the operation of the provisions within the NES which provide 

for modern awards and enterprise agreements to include cashing out 

provisions, the Explanatory Memorandum for the Fair Work Bill 2008 states: 

 

“378.   Subclauses 93(1) and 93(2) permit a modern award or enterprise agreement 
to include terms for the cashing out of paid annual leave. In recognition of the 
importance of employees taking leave for the purposes of rest and recreation, 
the cashing out terms in an award or agreement must require that: 

 the employee retain a minimum balance of four week’s accrued 
annual leave after the cash out; 

 each cashing out arrangement be a separate agreement in writing 
between the employer and the employee; and 

 the employee receive at least the full amount that would be payable so 
the paid annual leave cannot be cashed out at a lower rate than the 
employee would have received had the employee taken the leave. 

379.    The effect of cashing out paid annual leave is that the payment the employee 
receives for cashing out paid annual leave is in addition to the payment that 
the employee would be entitled to receive for working during the period 
covered by the cash out.” 

(Emphasis Added) 

 

134. The emphasised passage of the Explanatory Memorandum clearly reveals the 

nature of the benefit which an employee derives should they choose to 

exercise an option to cash out annual leave. The notion that receipt of cash in 

lieu of a portion of an employee’s annual leave can operate beneficially is also 

evident from an analysis of the genesis of such provisions in federal 

workplace relations legislation. 

 

135. As discussed above, the Australian Fair Pay and Conditions Standard in the 

Workplace Relations Act 1996 implemented statutory federal regulation of 

annual leave and the ability, with certain safeguards, for an employee to elect 

to cash out a portion of their accrued leave. This flexibility was incorporated in 

the legislation so as to provide beneficial flexibility to employees. The 

Explanatory Memorandum for the 2005 Amendment Bill23  supports this 
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assessment through the following Illustrative Example:24  

 

“Illustrative Example 

Antonia is employed by Steve at Belissimo Bread Bakery Pty Ltd.  The 
collective agreement permits the cashing out of the equivalent of two 
weeks of annual leave every 12 months.  Antonia would like to cash out 
two weeks of her leave so she can prepare for her upcoming trip to Italy 
which she has been diligently saving for.  Antonia knows she will have 
enough annual leave credits for when she takes the trip, so she would like 
some extra cash now to buy some new suitcases.  

Antonia provides her request to Steve in writing as required by the 
collective agreement.  Steve agrees.  Her next pay includes payment for 
the additional two weeks on top of her ordinary salary” 

(Emphasis Added) 

 

136. Given the clear beneficial intent revealed in the above extract, the retention of 

largely analogous provisions in the FW Act (with additional safeguards for 

employees) must be seen in a similar light.  

 

137. Prior to the introduction of the FW Act, cashing out terms were permitted in 

both collective and individual agreements. Ai Group was involved in drafting 

many agreements with these terms, including ‘single-issue’ workplace 

agreements to address employee requests for the cashing-out of annual 

leave. 

 

138. The beneficial nature of cashing out arrangements is demonstrated by the 

common inclusion of these arrangements in enterprise agreements negotiated 

either with or without unions, and the common inclusion of these 

arrangements in company policies for award-free employees. 

 

139. We submit that there is now a prevailing industry standard that access to 

cashing out arrangements is provided, subject to the safeguards in the FW 

Act. In its Award Modernisation Decision of 19 December 2008, the Full 

Bench referred to prevailing industry standards as being an important 

consideration in respect of the cashing out of annual leave.25 
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140. The right of an employer to manage annual leave liability was acknowledged 

by the Full Bench of the AIRC during the award modernisation proceedings in 

the context of clauses permitting employers to direct employees to take leave: 

 

“[98] One issue that has arisen repeatedly, and is provided for in the NES, is 
the right of an employer to require that an employee take arrears of annual 
leave. We think that an employer should have the ability to reduce annual 
leave liability by compelling employees to take annual leave provided 
appropriate notice is given. While there may be different approaches to this 
question, in each of the awards there will be some provision which will give 
the employer the ability to take action to reduce arrears.”26 

(Emphasis added) 

 

141. The cashing out of annual leave, subject to relevant safeguards, would be an 

equally valid alternate option for employers to seek to utilise in addressing the 

problem of excessive leave accruals through a consensual arrangement 

which the relevant employee. No doubt many employees would regard a 

consensual arrangement to address excessive annual leave accruals as 

preferable to an employer direction to take annual leave at a time determined 

by the employer. 

 

142. The FW Act does not necessitate the taking of annual leave within a particular 

timeframe, unlike many previous legislative schemes and award provisions.27 

Instead the FW Act largely leaves the issue to be agreed upon by the parties, 

or subject to certain limitations, to the direction of the employer. As a 

consequence many employees accrue large amounts of annual leave, the 

benefit of which they only realise upon the termination of their employment. 

Cashing out provisions, which protect a specified amount of accrued leave, 

enable employees to realise such benefits prior to, or indeed without, 

terminating their employment. This is consistent with the flexible approach to 

the regulation of annual leave entitlements embraced by the FW Act. 
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Cashing out of annual leave and Survey evidence 

 

143. The Joint Employer Annual Leave Survey reveals that a significant number of 

employers receive requests from employees to cash out annual leave. Some 

45% of employer respondents reported that they had received a request from 

employee(s) to cash out annual leave since 1 January 2010. Of those 

employers who received requests to cash out leave, a majority reported 

receiving employee requests 2-4 times (21%) since 1 January 2010, followed 

by 5-20 times (13%). A majority (24%) of the employer respondents who had 

received employee requests to cash out leave, granted the request over 75% 

of the time. 

 

144. For those employer respondents who received employee requests to cash out 

leave, and refused, 12% cited that they were unable to agree because the 

relevant award or enterprise agreement applying to their business did not 

permit it. 16% claimed that they refused the request because the employee 

did not have the required minimum of 4 weeks’ leave accrued, suggesting that 

the safeguard of a minimum of 4 weeks’ accrued leave is effective in 

protecting minimum levels of leave and is enforced by employers.  

 

145. On an industry level, the Joint Employer Survey showed that employee 

requests to cash out leave were prevalent across a variety of industries. In 

fact 12 out of the 19 industry categories recorded a 50% or higher response to 

receiving cashing out of leave requests.  

 

146. The prevalence of cashing out requests is also amplified by its relationship to 

employer size.  As shown in the relevant graph in Attachment G of Ben 

Waugh’s Statement, there is a strong correlation between the incidence of 

cashing out of leave requests and the size of the employer. The larger the 

employer, the higher the incidence of cashing out requests.    
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7. Payment of annual leave as part of the normal pay cycle 

 

147. The Employer Parties propose that a new clause be inserted into those 

awards listed in Schedule 7 of the Employer Parties’ Draft Determination. as 

follows: 

 

 “Electronic Transfer Payment of Annual Leave 

Despite anything else in this clause, an employee paid by electronic funds transfer 

(EFT) may be paid in accordance with their usual pay cycle while on paid annual 

leave.” 

 

148. Nowadays, most employers pay their employees by electronic transfer into the 

employee’s bank account. Very few employers pay their employees by cash. 

 

149. Notwithstanding this, the awards listed in Schedule 7 of the Employer Parties’ 

Draft Determination contain a provision which harks back to a bygone era in 

the distant past when most employees were paid in cash.  The provision 

requires the employer to pay an employee for annual leave prior to the 

employee taking the leave. 

 

150. This award provision was understandable when most employers paid their 

employees by cash. It would be very inconvenient, and in many cases not 

practicable, for an employee on annual leave to attend the workplace to 

receive his or her pay on the regular payday. However, these days most 

employees are paid via EFT. With this method of payment the obvious 

rationale underpinning the award provision is not relevant. Banks and ATMs 

are located throughout Australian cities, towns, service stations and hotels. 

 

151. The provision no longer forms part of a fair and relevant safety net of 

minimum terms and conditions to which the modern awards objective relates. 

 

152. The Joint Employer Survey shows that some 77% of respondent employers 

do not pay any of their permanent employees their wages via cash or cheque, 

or other non-electronic means, compared with only 13% who did.  
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153. The obligation on an employer to pay for annual leave outside the normal pay 

cycle where payment is made electronically is costly. The Survey showed that 

31% of employer respondents were charged a processing fee for regular 

electronic transactions. 14% reported that they were charged extra fees for 

processing payments outside the usual pay period.  

 

154. As shown in the relevant graph in Attachment G of Ben Waugh’s Statement, 

extra fees affects businesses of all sizes, with those employing between 50 – 

999 employees experiencing the highest incidence of paying extra fees. 

 

155. The extra fees charged by banks are of course only one element of the 

additional costs incurred by businesses when making annual leave payments 

outside of the regular pay cycle. The additional time which must be spent by 

those staff members responsible for payroll (which in the case of small 

businesses may be the proprietor) comes at a cost to the business. 

 

156. The proposal that an employer be permitted to pay for annual leave as part of 

the normal pay cycle was ventilated in the Annual Leave Case28 during the 

Modern Award Review 2012. Relevantly, there was a proposal to vary 

numerous awards in a similar manner to that being agitated in the current 

proceedings. It was not accepted by the Majority that such a change should 

be made at that time. However, the reasoning of the Majority appears to rely 

on the scope of the Modern Awards Review 2012 rather the merits of such a 

variation.  

 

157. The Majority did not dismiss the arguments raised on behalf of employers. 

Indeed the Majority expressly suggested that the variation may be more 

appropriate for consideration in the four yearly review.  
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158. In his dissenting judgement Vice President Watson adopted a broader 

interpretation of the scope of Modern Awards Review 2012 and held that a 

case had been made out for the proposed variation. Importantly, the merits of 

the variation were accepted by the Vice President: 

  

“[231] A further example relates to applications to modify the timing for 
making annual leave payments. It is proposed by ABI that the traditional 
obligation to make payment for annual leave in advance of the leave being 
taken should be modified in the case of an employee paid by electronic 
fund transfer so that payment is made on the employee’s usual pay day. 
The change is intended to address the changes in cash management now 
common in the Australian workforce and remove an administrative burden 
of requiring employers to run an additional manual pay for employees who 
take annual leave. I consider that the change furthers the modern awards 
objectives of reducing employment costs and regulatory burdens without a 
significant disadvantage to employees. If employees receive their holiday 
pay on their normal payday, and can access that pay by withdrawals from 
their bank account, the situation cannot be described as unfair. Such a 
provision, developed in response to changed circumstances ensures that 
the award provides a fair and relevant safety net.  
  
[232] The matter has not been considered previously because it has not 
been raised previously. The contention that the novelty of the proposal 
undermines the case for its consideration is not consistent with the notion 
of a review and is a recipe for awards to stagnate despite changes in 
relevant circumstances. It is only now, with changed practices for cash 
management combined with an ever-widening spread of EFT payment of 
wages, that opportunities for efficiencies of this nature become feasible 
without any real detriment to employees. In my view an appropriate case 
has been made out for the variation as part of this review.”  

 

159. The 4 Yearly Review is of course broader in scope than the Modern Awards 

Review 2012 and therefore the Majority’s reasoning for rejecting the proposal 

is no longer an issue. Also, Vice President Watson’s conclusions regarding 

the merits of the proposal remain relevant and provide a powerful justification 

for the variation proposed by the Employer Groups. 

 

160. An archaic provision requiring annual leave to be paid in advance cannot 

reasonably be regarded as being consistent with the modern awards 

objective. Such a provision does not promote flexible modern work practices 

and the efficient and productive performance of work (s.134(1)(d)). 
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161. Further, such a provision cannot reasonably be regarded as ‘necessary’ to 

enable awards to meet the modern awards objective, as contemplated by 

section 138 of the FW Act.  

 

162. The variation proposed by the Employer Parties will remedy the archaic and 

inappropriate effect of the existing provision in a manner which is fair for 

employees and employers. 

 

8. Conclusions 

 

163. For the reasons set out in this submission, we urge the Full Bench to vary the 

awards as proposed by the Employer Parties 

 

 


