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1. Introduction

1.1 Ai Group makes this submission in response to the Directions issued by a Full

Bench of the Commission on 11 February 2014 regarding AB2014/1009 – an

application made by an employee under s.789FC of the Fair Work Act 2009

(Cth) (the FW Act) for an order to stop bullying.

1.2 The application contains allegations of workplace bullying occurring before 1

January 2014. Specifically the allegations extend to the past 6 years with the

latest allegation occurring in May 2013. The application contains no

allegations of workplace bullying occurring on or after 1 January 2014.

1.3 Ai Group makes this submission in relation to the jurisdictional issue of

whether or not the provisions of Part 6-4B – Workers bullied at work, apply to

conduct occurring prior to 1 January 2014.

1.4 It is Ai Group’s submission that the Commission has no jurisdiction to

retrospectively apply Part 6-4B to matters occurring prior to 1 January 2014.

Any matters occurring prior to 1 January 2014 must be excluded from any

s.789FC application. This is because:

 The transitional schedules and provisions of the Fair Work Amendment

Act 2013 (Cth) make Part 6-4B in its entirety operative from 1 January

2014.

 At common law there is no presumption that a new statute operates

retrospectively to past factual matters unless there is a contrary

intention expressed with reasonable certainty (Maxwell v Murphy (1957)

96 CLR 261).

 There is nothing in the terms of Part 6-4B itself that can give rise to a

reasonable certainty that alleged conduct occurring prior to 1 January

2014 can be recognised under Part 6-4B.  Rather, the construction of

Part 6-4B and in particular, the definition of “bullied at work” at s.789FD
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can only be interpreted as recognising conduct occurring on or after 1

January 2014.

2. Transitional provisions give Part 6-4B effect from 1 January
2014

2.1 The provisions relating to workplace bullying are contained in Part 6-4B of the

FW Act. Part 6-4B was given effect by Schedule 3 in the Fair Work

Amendment Act 2013 (Cth) (the Amendment Act).

2.2 The Commencement table of the Amendment Act states:

“Each provision of this Act specified in column 1 of the table commences, or is taken to have

commenced, in accordance with column 2 of the table.”  (Emphasis added)

2.3 Schedule 3, as specified in column 1 commenced, or was taken to have

commenced, on 1 January 2014, being the dated identified in column 2.

2.4 Schedule 7 – Application and Transitional Provisions to the Amendment Act

states:

“Part 4—Anti-bullying measure (Schedule 3)

8 Schedule 3 to the amending Act

The amendments made by Schedule 3 to the amending Act apply in relation to an

application that is made under section 789FC (as inserted by item 6 of that Schedule)

after the commencement of that Schedule.”

2.5 Section 795A of the FW Act gives effect to the Schedules.

2.6 Part 6-4B in its entirety (as contained in Schedule 3 to the Amendment Act)

was therefore not operative prior to 1 January 2014.

2.7 This means the particular provisions of Part 6-4B did not commence until 1

January 2014.
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3. No retrospectivity at common law

3.1 It is well-established authority that unless there is a clear expression of

intention to the contrary, there is a presumption that legislation affecting rights

and obligations does not operate retrospectively.

3.2 Dixon CJ in Maxwell v Murphy (1957) 96 CLR 261 stated:

“The general rule of the common law is that a statute changing the law ought not, unless the

intention appears with reasonable certainty, to be understood as applying to facts or events

that have already occurred in such a way as to confer or impose or otherwise affect rights or

liabilities which the law had defined by reference to past events.”

3.3 Essentially, unless there is a clear intention expressed otherwise, a new

statute changing the law cannot be applied retrospectively to past events.

3.4 In the case of Part 6-4B, there is nothing in the transitional provisions that give

Part 6-4B or specific provisions therein, retrospective application to alleged

events occurring prior to the Part’s commencement date on 1 January 2014.

3.5 Further, there is nothing in the Explanatory Memorandum to the Fair Work

Amendment Bill 2013 that confirms with any reasonable certainty that the

provisions of Part 6-4B (or Schedule 3 to the Amendment Act) are to apply to

complaints, events or matters occurring prior to 1 January 2014.

3.6 Ai Group submits that the common law position should therefore be adopted

by the Commission in not retrospectively applying Part 6-4B to s.789FC

applications to alleged facts occurring before 1 January 2014.

3.7 If there is any doubt as to whether the provisions of Part 6-4B themselves

evidence Parliament’s intention for the provisions to apply to matters occurring

prior to 1 January 2014, Ai Group relies on the statutory definitions; namely

“bullied at work” and the nature of the Commission’s powers under Part 6-4B,

as discussed below, for such pre-1 January 2014 matters to be excluded.
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4. Part 6-4B – the statutory provisions

4.1 Workers can make applications for a Commission order to stop bullying under

s.789FC of the FW Act. Subsection 789FC(1) provides that “a worker who

reasonably believes that he or she has been bullied at work may apply to the

FWC for an order section 789FF.”

4.2 S.789FF provides three requirements to be met before the Commission may

exercise a discretionary power in making an order (it considers appropriate) to

prevent the worker from being bullied at work by an individual or group.

4.3 Those three requirements are:

(a) A worker has made an application under section 789FC;

(b) The Commission is satisfied that the worker has been “bullied at work”

by an individual or a group of individuals; and

(c) The Commission is satisfied that there is a risk that the worker will

continue to be bullied at work by the individual or group.

4.4 Subsection 789FF(2) provides that the Commission must take into account a

range of matters concerning any investigation, grievance procedure and

associated interim or final outcomes, if the Commission is aware of such

matters.

4.5 Therefore while the Commission has a broad level of discretion to issue orders

to prevent bullying, its discretion is constrained by a two-pronged assessment

as to whether or not a valid application has been made, and secondly, whether

the Commission is satisfied that certain matters have been established.

4.6 Part 6-4B does not contain an express limitation period preventing applicants

from relying on alleged conduct prior to a particular date. Rather the relevant

definitions themselves are determinative of what the Commission must and

must not consider.
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4.7 The key definition is “bullied at work”. Section 789FD defines “bullied at work”

in the following manner:

(1) A worker is bullied at work if:

(a) While the worker is at work in a constitutionally-covered business:

(i) An individual; or

(ii) A group of individuals;

repeatedly behaves unreasonably towards the worker, or a group of workers of

which the worker is a member; and

(b) That behaviour creates a risk to health and safety.

(2) To avoid doubt, subsection (1) does not apply to reasonable management action carried

out in a reasonable manner.

4.8 Ai Group submits that where applications made under s.789FC rely solely on

alleged facts occurring prior to 1 January 2014, such applications:

 Are not valid applications; and

 Cannot satisfy the Commission that the conduct complained of

constitutes being “bullied at work”.

4.9 For a worker to make an application under s.789FC, the worker must

demonstrate that the conduct complained of is capable of satisfying the

s.789FD definition of “bullied at work”.

4.10 In other words, access to the Commission’s jurisdiction by a worker is not

determined by the worker’s reasonable belief as to what the law is, but

whether the law existed at the relevant point in time.

4.11 An applicant can only hold a reasonable belief for the purposes of s.789FC,

about satisfying the statutory definition in s.789FD, if that statutory definition

existed at the relevant time. The relevant time is when the alleged matters

occurred.
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4.12 Thus if an application solely contained factual allegations prior to 1 January

2014 and there was no relevant statutory definition in existence prior to 1

January 2014, the factual allegations cannot give rise to an applicant’s

reasonable belief as to whether they have been “bullied at work”.

4.13 Also, an application solely relying on alleged matters occurring prior to 1

January 2014, cannot result in the Commission being satisfied that the

conduct complained of constitutes being “bullied at work”.

4.14 Furthermore, the requirement for “repeated” behaviour in the “bullied at work”

definition does not provide any reasonable certainty of the kind referred to in

Maxwell v Murphy that behaviour occurring prior to 1 January 2014 can be

relied on.

4.15 There is nothing in the Explanatory Memorandum or the transitional provisions

that give the required certainty that the term “repeated” has any retrospective

application prior to 1 January 2014, notwithstanding that the term “repeated”

may cover alleged behaviours occurring some time before an s.789FC

application is made.

4.16 Our submissions above also apply to s.789FC applications that partially rely

on matters occurring before 1 January 2014. In such circumstances, we say

that the Commission should not have regard to material relied on prior to 1

January 2014, and should instead determine matters under Part 6-4B

occurring after 1 January 2014.

5. The intention of Parliament and the former Labor Government

5.1 If the Parliament or the former Labor Government had intended that conduct

prior to 1 January 2014 would be included for the purposes of Part 6-4B the

logical approach would have been to include a relevant transitional provision in

the legislation providing for this.
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5.2 The absence of such a legislative provision in respect of Part 6-4B can be

contrasted with other areas of the FW Act. For example, Part 5 of Schedule 13

of the Fair Work (Transitional Provisions and Consequential Amendments) Act

2009 expressly states that bargaining conduct which occurred prior to the

introduction of the FW Act in 2009 can be taken into account by the Tribunal

when deciding whether a party has been genuinely trying to reach an

agreement and when dealing with applications for a bargaining order or

workplace determination.

6. Conclusion

6.1 Ai Group submits that because the present application before the Commission

deals with alleged facts occurring before 1 January 2014, the Commission has

no jurisdiction to deal with the application.

6.2 Accordingly, the application should be dismissed.
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