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A. Background 
 
1. The Australian Industry Group (Ai Group) files these submissions as a Peak 

Industry Council pursuant to the Directions of the Fair Work Commission 
(FWC) dated 7 August 2014.  
 

2. Both Applicants are seeking a FWC order that their unfair dismissal 
application filed under s.394 of the Fair Work Act 2009 (Cth) (FW Act) be 
converted into a general protections application under s.365. 
 

3. The Applicants seek to rely on the FWC’s discretionary power under s.586 for 
the amendment to be made. 
 

4. Ai Group submits that the FWC does not have jurisdiction to permit an unfair 
dismissal application to be converted into a general protections application or 
vice versa. In the event that Ai Group is not correct in this regard, Ai Group 
submits that the FWC should determine that such an approach is not 
‘appropriate’ for the purposes of s.586(a). 
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B. Jurisdictional issues 

 
5. Section 586 affords a discretionary power to the FWC, pursuant to which it 

may:  
 

(a) ‘Allow a correction or amendment of any application, or other document 
relating to a matter before the FWC, on any terms that it considers 
appropriate’; or 

 
(b) ‘Waive an irregularity in the form or manner in which an application is 

made to the FWC.’ 
 

6. Several matters arise from a plain reading of the above provision in the 
context of this matter: 
  

 The use of the term ‘may’ in s.586 confirms that the power is 
discretionary. Indeed s.586 was held to be so by Gooley DP in Talbot v 
O’Connor Haulage [2012] FWA 3969;  

 Section 586 allows a correction or amendment to ‘an application’; and  

 The application must be one that relates to ‘a matter’ before the 
Commission.  

 
7. Section 586 cannot legitimately be interpreted to allow ‘a matter’ or ‘an 

application’ to be converted into a completely different matter or application. 
 

8. In Narayan v MW Engineers Pty Ltd [2013] FWCFB 2530, a Full Bench (Ross 
J, Sams DP and Bull C) held that s.586 does not provide a source of power to 
revoke or set aside an application.1 The conversion of an unfair dismissal 
application into a general protections application would have a similar effect 
as revoking or setting aside the unfair dismissal application. 
 

9. The Full Bench highlighted that the power under s.586 is very different to the 
power that the Australian Industrial Relations Commission had under 
s.111(1)(t) of the Workplace Relations Act 1996 (WR Act): 
 

“[9] Kontogouris has been applied in the context of the current 
legislative framework, on the basis that the power in s.586 is said to be 
similar to the power in s.111(1)(t) of the Workplace Relations Act 1996 
(Cth). Such an approach is erroneous. The powers in s.586 and in the 
former s.111(1)(t) are quite different. There is no equivalent to 
s.111(1)(t) in the Act.” 

 
10. The Full Bench went on to make the following comments about the options 

available to an unfair dismissal applicant if he or she withdraws the application 
before it is determined: 
 

  

                                                           
1
 At paragraph [6]. 
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“[24] If an unfair dismissal applicant (such as Mr Narayan) 
unconditionally discontinues their application before the Commission has 
determined it on the merits then they (Mr Narayan) can make a fresh 
application in respect of the same dismissal. 

[25] Two observations should be noted in relation to any such 
subsequent application. 

[26] First, if the initial unfair dismissal application had been discontinued 
after a settlement agreement had been concluded then the Commission 
may, on application by the employer, dismiss the subsequent unfair 
dismissal application pursuant to s.399A(1)(c). 

[27] Second, the subsequent application must be accompanied by the 
prescribed application fee ($64.20) (s.395 and reg 3.07) and must be 
made within 21 days after the dismissal took effect or within such further 
period as the Commission allows (s.394(2)). 

[28] The first observation does not apply to this case (as there was no 
settlement agreement), but the second does. 

[29] In this case, if Mr Narayan was minded to make a further unfair 
dismissal application in relation to his dismissal by the respondent he will 
need to apply to extend the time period within which to make the 
application. Section 394(3) is relevant in this regard. It states: 

“(3) The FWC may allow a further period for the application to be made 
... if the FWC is satisfied that there are exceptional circumstances, 
taking into account: 

(a)  the reason for the delay; and 

(b)  whether the person first became aware of the dismissal after it 
had taken effect; and 

(c)  any action taken by the person to dispute the dismissal; and 

(d)  prejudice to the employer (including prejudice caused by the 
delay); and 

(e)  the merits of the application; and 

(f)  fairness as between the person and other persons in a similar 
position.” 

 
11. The Full Bench in the above matter made no mention of an ability to convert 

the unfair dismissal application into a general protections application before it 
is determined. If this was permitted, the applicant would bypass key 
requirements referred to in the above extract which apply equally to unfair 
dismissal applications and general protections applications. That is, the 
requirements: 
 

 To pay the prescribed fee for making a subsequent application; and 
 

 To meet the ‘exceptional circumstances’ test if the application is not 
filed within 21 days after the dismissal took effect. 
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12. A Full Bench (Ross J, Hatcher VP and Bull C) further considered the 
Commission’s powers under s.586 in Mihajlovic v Lifeline Macarthur [2014] 
FWCFB 1070, stating: 

 
“[35] There is a long history in predecessor statutes to the Act of 
provisions which are equivalent or at least similar to s.586. Section 
41(1)(l) and (k) of the Conciliation and Arbitration Act 1904 (Cth) 
empowered the Conciliation and Arbitration Commission to “allow the 
amendment, on such terms as it thinks fit, of any proceedings” and to 
“correct, amend or waive any error, defect or irregularity, whether in 
substance or in form”. In Re Coldham; Ex parte BLF 17 the High Court 
gave these provisions, together with the power to “extend any 
prescribed time” in s.41(1)(m), a wide field of operation so as to give 
effect to the statutory intention that proceedings before the Commission 
be directed to the merits and that technicalities and legal forms should 
not be regarded. These provisions were reproduced in s.111(1)(p), (q) 
and (r) respectively of the Industrial Relations Act 1988, and were 
retained in that Act upon its metamorphosis into the Workplace 
Relations Act 1996. The 2006 Work Choices manifestation of 
the Workplace Relations Act removed the general power to extend 
time, but retained the other powers in s.111(1)(l) and (m). The power to 
waive errors, defects or irregularities was used in a wide variety of 
circumstances as to both procedural and substantive matters: see, for 
example, Re Union of Christmas Island Workers; Re The Association of 
Professional Engineers, Scientists and Managers, Australi; Re Perth 
Bus Certified Agreement; Caruana v STA Pty Ltd; Boom 
Logistics/Employee Naval Base Industrial Agreement 
2004/2005 and CPSU v Port Adelaide Training and Development 
Centre Incorporated t/as PATDC Employment and Training. 

[36] Section 586(b) may be narrower than the previous provisions 
referred to, in that the waiver power is confined to matters of “form or 
manner” rather than “substance or ... form”. There is surprisingly little 
authority, outside the State constitutional context, as to what types of 
matters are encompassed by “form or manner” or like expressions such 
as “manner and form”. However, in O’Connor v Kinniburgh the New 
Zealand Supreme Court held that a statutory power to make regulations 
concerning the “form and manner” in which a thing is to be done may 
include requirements as to when the thing may be done.  

[37] In Tomlinson v Leveda Inc the Full Commission of the Industrial 
Relations Commission of South Australia observed that provisions of 
the same type as s.586(b) are “directed towards ameliorating the effect 
of a variance or failure to comply with a procedure specifically stated in 
the Act or Rules so that the Commission can proceed to deal with the 
real dispute between the parties without the limitations of procedural 
defects” 

 
13. The Full Bench acknowledged the difference in wording between its 

predecessor s.111(1)(m) of the former WR Act and the current FW Act 
wording of s.586(b). Section 111(1)(m) allowed the Commission to “correct, 
amend or waive any error, defect or irregularity, whether in substance or 
form.” The current s.586(b) allows the Commission to “waive an irregularity in 
the form or manner in which an application is made to the FWC.”  
 

https://www.fwc.gov.au/documents/decisionssigned/html/2014FWCFB1070.htm#P293_34553
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14. Ai Group submits that in enacting the FW Act, Parliament’s removal of the 
term “substance” from an otherwise similarly worded provision in the WR Act, 
demonstrates an intention to narrow the procedural powers conferred on the 
Commission.  
 

15. The narrowing of the procedural power does not enable the FWC to amend, 
correct or waive an irregularity in substance. A matter of substance includes 
the cause of action, or the legal effect of asserted facts when characterised by 
a particular statutory provision.  

 
16. There is no general ability to apply to the FWC under the FW Act. Rather, an 

application can only be made under a specific provision of the FW Act. That 
specific provision of the FW Act determines the legal effect of the facts 
asserted. 
 

17. Further, each application is subject to specific jurisdictional, procedural and 
other requirements under the FW Act, Fair Work Regulations 2009 and Fair 
Work Rules 2013, which differ depending upon the kind of application, 
including: 

 

 The parties who can make the application; 

 The form that must be used when making the application; 

 The timeframe within which the application must be made; 

 The fee, if any, payable when the application is made; 

 In some cases, the timeframe in which the FWC must begin to deal 
with the application; 

 The process that the FWC must follow in dealing with the 
application; 

 The rights of respondents and interveners in respect of the 
application; 

 The party that bears the onus of proof; 

 The powers that the FWC has when dealing with the application; 

 What exemptions and exclusions apply; 

 Whether compensation can be awarded and, if so, whether a cap 
applies; and 

 The appeal rights available once the application is determined. 

 
18. The powers of the FWC described in s.586(a) in respect of “correcting” or 

“amending” are therefore confined to an application defined by the type of 
statutory provision under which the application is brought.  
 

19. To interpret and apply s.586 more broadly beyond a type of application would 
also undermine the Multiple Actions provisions in Chapter 6, Part 6-1.  
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20. Section 585 identifies that an application to the FWC must be in accordance 
with the procedural rules ‘relating to applications of that kind’. Accordingly, 
s.585 recognises that there are different ‘kinds’ of applications, each with 
relevant procedural rules.  
 

21. An unfair dismissal application is one kind of application; a general protections 
application is another kind of application. 
 

22. Section 586 immediately follows s.585 and gives the FWC the power to 
correct or amend a particular application of a particular kind. 
 

23. An unfair dismissal application under s.394 is fundamentally different to a  
general protections application made under s.365. Amongst other things, an 
unfair dismissal application primarily involves the FWC’s assessment of 
whether: 
 

 The person had been dismissed;  

 The dismissal was harsh, unjust or unreasonable;   

 The dismissal was consistent with the Small Business Fair Dismissal 
Code; and 

 The dismissal was a genuine redundancy (s.394). 
 

24. In addition, the range of remedies and relief described in Chapter 3, Part 3-2, 
Division 4 (particularly s.392) provides a specific manner in which any 
compensation against an employer is to formulated and is subject to the 
compensation cap of 26 weeks in s.392(5). 
 

25. The general protections in Chapter 3, Part 3-1 include a raft of different 
protections. These range from adverse action and workplace rights (Division 
3), protections in respect of certain industrial activities (Division 4), protections 
from discrimination (Division 5) and protections in respect of sham contracting 
arrangements (Division 6).  
  

26. The general protections are defined by the provisions of Chapter 3, Part 3-1. 
They do not involve a broader assessment of ‘unfairness’ or ‘harshness’ 
against statutory criteria (see s.387). 
 

27. Unlike an unfair dismissal application, a reverse onus of proof applies under 
the general protections, requiring the employer, (or other person or 
organisation against whom the offence is alleged) to demonstrate that the 
relevant action was taken for reasons not including the reasons protected by 
Part 3-1.  
 

28. A further difference is the procedure which applies to general protections 
claims where an applicant may apply for a general protections court 
application if the Commission has issued the relevant certificate (s.368(3)(a)). 
 

29. Unlike the unfair dismissal provisions, the general protections are civil remedy 
provisions; the contravention of which can lead to financial penalties (s.539). 
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30. These features of the general protections underlie why it is important for an 

employer to know the kind of application that is being pursued against them – 
both on a factual and legal basis. Indeed the prescribed general protections 
application Form F8, at question 3.3, requires the applicant to identify the 
specific FW Act provision(s) the respondent is alleged to have contravened. 
The Employer Response Form F8A requests the employer’s response to the 
alleged contravention(s) at question 3.1. 
 

31. While the Applicants in these proceedings contend in their submissions that 
there is no change to the factual material described in their original 
applications, if their unfair dismissal applications are converted to general 
protections applications, there would be a change in the legal effect of the 
facts asserted by the parties. 
 

32. In Nicholas  v Nortask Pty Ltd [2014] FWC 5324, Asbury DP dealt with very 
similar issues to those which are the subject of these proceedings and made 
the following comments about the distinct differences between unfair 
dismissal applications and general protections applications:  
 

“[37] Maher and Etemi involve applications that were made under s.773 
of the Act in circumstances where the applications should have been 
made under s.365. The relationship between s.773 and s.365 is 
significantly different from that between s.365 and s.394. Section 773 
and s.365 essentially deal with dismissals on grounds that can be 
broadly described as unlawful. Section 773 provides an alternative 
cause of action for persons who could otherwise bring a claim under 
s.365, but for the fact that their employer is not a national system 
employer. Section 773 is necessarily narrower in operation because it is 
underpinned by a different head of power under the Constitution. 
Further, there is a specific provision in s.723 to the effect that an 
application cannot be brought under s.773 if the person is entitled to 
make a general protections court application in relation to the conduct. 

[38] In contrast, the legislative scheme for a general protections 
application is quite distinct from that pertaining to an unfair dismissal 
application. The former is a regime to provide protection with respect to 
workplace rights; freedom of association and discrimination. The latter is 
to provide a framework for dealing with unfair dismissal.” 

 
33. The Applicant in U2014/5530 has cited the cases of Etemi v Canterbury Child 

Centre [2011] FWA 5936; Maher v Mulgowie Fresh Pty Ltd (2010) 197 IR 64; 
Rockfold v Cardno Emerging Markets (Australia) Pty Ltd [2013] FWC 4496 
but these cases relate to the conversion of an unlawful termination application 
under s.773 into a general protections application under s.365. An unlawful 
termination claim and a general protections claim are a similar kind of 
application. The unlawful termination provisions of the WR Act were replaced 
by the general protections for employees of constitutional corporations. The 
unlawful termination provisions in Part 6-4 of the FW Act, including s.773, 
preserve rights that employees not employed by a constitutional corporation 
had under the WR Act and are similar to the relevant general protections 
provisions. 
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34. If an unfair dismissal application is allowed to be converted to a general 

protections application under s.586, what would stop: 
 

 An application for an anti-bullying order being converted to a general 
protections application to bypass the prohibition on compensation 
being ordered under the anti-bullying provisions? 

 An application for a stop order under s.418 being converted to an 
application to suspend or terminate industrial action under s.424 due to 
damage to the economy? 

 An application for the approval of an enterprise agreement being 
converted into an application for an award variation? 

 Or countless similar examples. 

 
35. The decision of Densley v Maru Koala and Fauna Park [2013] FWC 1201 in 

allowing an applicant to amend an unfair dismissal application to a general 
protections application is not a precedent that should be followed.  
 

36. That amendment was made in the course of a conciliation conference, was 
not objected to by the respondent and was made without formal submissions 
put to the Commissioner on the powers of s.586.  
 

37. Ai Group submits that the decision in Densley to amend an unfair dismissal 
application to a general protections application is an erroneous application of 
s.586 because it exceeds the power conferred on the FWC. Further, given the 
circumstances in which the decision was made, it would not be appropriate to 
rely on it as an authority for the two applications at hand. 
 

38. Fairness dictates that respondents are entitled to know what kind of 
application has been made against them and what provisions of the Act, 
Regulations and Rules are relevant to such application. They are entitled to 
have the application made in the prescribed form, and to have the opportunity 
to respond in the prescribed form. They are entitled to benefit from the 
measures that Parliament has implemented to balance the interests of 
employers and employees, including that a prescribed fee must be paid for 
each application and that an application be filed within 21 days of the 
dismissal. 
 

39. Accordingly, s.586 is appropriately limited to corrections and amendments to 
specific applications of a specific kind. 
 

C. Statutory timeframes and Parliament’s intent  
 

40. If the Applicants wish to discontinue their unfair dismissal application and 
pursue a general protections application, they should file a notice of 
discontinuance for the unfair dismissal application and a fresh general 
protections application. 
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41. The Applicants will be required to satisfy the FWC that exceptional 
circumstances exist given that they will be filing outside of the 21 day deadline 
in the Act. In considering the application, the FWC will be required to take into 
account the factors listed in s.366(2). This process is entirely appropriate. The 
‘exceptional circumstances’ test provides sufficient flexibility to ensure 
fairness to applicants. 
 

42. The FW Act’s statutory timeframes for unfair dismissal and general 
protections applications should not be undermined. The timeframes for these 
applications are Parliament’s express intention that the rights to relief are 
exercised promptly and are balanced with an employer’s right to respond 
accordingly. 
 

43. As Gostencnik DP stated in Ozsoy v Monstamac Industries [2014] FWC 479 
at [29]: 

 
“The statutory time limitation applicable to the exercise of a person’s 
right to make an unfair dismissal remedy application that is in place, is 
an expression of Parliament’s intention that rights must be exercised 
promptly within a particular time so as to bring about certainty. Time 
limitations seek to balance one person’s right to bring an action, against 
another person’s right to know with certainty that questions about 
actions that they have taken will be agitated within a particular period, 
otherwise that right is lost.” 

 
44. The Fair Work Bill 2008, when first introduced into Parliament, included a 7 

day time limit for the filing of an unfair dismissal application from the date of 
an employee’s dismissal. The Bill contained the exceptional circumstances 
test for applications filed out of time. During the Parliamentary process and 
following a Senate Committee inquiry, a 14 day time limit was included in the 
FW Act. 
  

45. The Fair Work Amendment Act 2012 varied s.394(2) to extend the time limit 
for unfair dismissal applications to 21 days and to reduce the time limit for 
general protections applications from 60 days to 21 days. The explanatory 
memorandum reveals that this was in response to a recommendation made 
by the 2012 Fair Work Act Review Panel.  
 

46. In its report, the Fair Work Act Review Panel said:  
 

“The Panel believes there is merit in increasing the time limit to lodge an 
unfair dismissal claim to 21 days and harmonising it with the time limit to 
lodge a general protections claim. This should result in fewer general 
protections claims that would be better dealt with as unfair dismissal 
applications. It would also remove the situation outlined in a submission 
from VECCI, where applicants who do not believe they have been 
offered enough money at conciliation can discontinue their case and 
make a general protections application instead.”2 

 

                                                           
2
 Towards more productive and equitable workplaces: An evaluation of the Fair Work legislation, 

p.223 – 224. 
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47. The Panel also said: 
 

“To prevent employees from applying for FWA to deal with a general 
protections dispute for out of time or unsuccessful unfair dismissal 
matters, the Panel recommends the Government align the time limits for 
making applications under s.365 and s.394.”3 

 
48. Detailed consideration has been given by Parliament in setting the statutory 

time limits with respect to unfair dismissal and general protections claims. The 
Legislature has had regard to the findings of the Review Panel’s 
recommendations, which were based on detailed submissions from key 
stakeholders regarding the operation of the FW Act. 
 

49. The timeframes strike a balance between the rights of employers and 
employees. They provide an employee with sufficient opportunity to consider 
his/her rights, to seek advice if necessary, and to file an application. They also 
provide employers with certainty as to the claim made against them.  
 

50. The reduction in the timeframe to file a general protections application from 60 
days to 21 days was made to eliminate the possibility of unsuccessful or out-
of-time unfair dismissal cases being run as general protections claims. 
 

51. Accordingly, s.586 should not be construed as granting the FWC a discretion 
that would be inconsistent with, and would undermine, Parliament’s intention. 
 

D. Statutory interpretation considerations 
 
52. Various principles of statutory interpretation are relevant when interpreting the 

scope of the Commission’s power under s.586.  
 

53. In Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355 
the High Court held that:  
 

“The purpose of construing the text of a statute is to ascertain therefrom 
the intention of the enacting Parliament. When the validity of a purported 
exercise of a statutory power is in question, the intention of the 
Parliament determines the scope of a power as well as the 
consequences of non-compliance with a provision prescribing what must 
be done or what must occur before a power may be exercised. If the 
purported exercise of the power is outside the ambit of the power or if 
the power has been purportedly exercised without compliance with a 
condition on which the power depends, the purported exercise is 
invalid.”4   

 
54. Further at paragraph [69] the Court held: 

 

                                                           
3
 Towards more productive and equitable workplaces: An evaluation of the Fair Work legislation, 

p.244 – 245.  
4
 At para [41] per Brennan CJ. 



U2014/5530 and U2014/6588  Australian Industry Group   11 
 

“The primary object of statutory construction is to construe the relevant 
provision so that it is consistent with the language and purpose of all the 
provisions of the statute. The meaning of the provision must be 
determined "by reference to the language of the instrument viewed as a 
whole". In Commissioner for Railways (NSW) v Agalianos], Dixon CJ 
pointed out that "the context, the general purpose and policy of a 
provision and its consistency and fairness are surer guides to its 
meaning than the logic with which it is constructed". Thus, the process of 
construction must always begin by examining the context of the 
provision that is being construed.”5   

 

55. Accordingly, when ascertaining the scope of the FWC’s power under s.586, 
regard should be had to Parliament’s intention and to other provisions of the 
FW Act.  
 

E. Even if power exists, the FWC should determine that such an approach 
is not ‘appropriate’  

 
56. As argued above, the FWC does not have the power under s.586 to convert 

an unfair dismissal application into a general protection application. However, 
in the event that Ai Group is not correct in this regard, the FWC should 
determine that such an approach is not ‘appropriate’ for the purposes of 
s.586(a). 
 

57. In exercising its discretion, the FWC should have regard to Parliament’s 
intention regarding the statutory timeframe for filing unfair dismissal 
applications and general protections applications, the ‘exceptional 
circumstances test, and the requirement to pay a prescribed fee when an 
application is lodged. These measures are statutory safeguards to discourage 
speculative claims and to provide employers with a fair opportunity to respond 
to the material against them. 
 

58. The exercise of the Commission’s discretion should also take account of the 
fact that s.586 is fundamentally a procedural power and should not lightly be 
used to alter the rights and obligations of parties that are regulated by other 
provisions of the FW Act. 
 

59. In addition, the exercise of the FWC’s discretion under s.586 is subject to 
those factors listed in ss.577 and 578.  
 

60. Sections 577(a) and (c) require the Commission to perform its functions and 
exercise its powers in a manner that ‘is fair and just’ and ‘open and 
transparent’. It is fair and just for a respondent to a general protections 
application to know the case against them, both on a factual and legal basis. It 
is fair and just for a respondent to have the benefit of responding to an 
application at a time closer to the event complained of, when information and 
evidence may be more readily available, rather than much later. 
 

                                                           
5
 At para [69] per McHugh, Gummow, Kirby and Hayne JJ. 
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61. Similarly the exercise of power under s.586 should be open and transparent. 
It should not be used in a way to circumvent otherwise applicable provisions 
of the FW Act that parties rightly expect will apply to their matter.  

 

62. Moreover, s.578 requires the FWC in performing functions or exercising 
powers, to take into account ‘equity, good conscience and the merits of the 
matter’. Equity dictates that the procedural requirements, such as timeframes 
for applications, should be consistently applied and only varied in exceptional 
circumstances. 
  

63. In Nicholas v Nortask Pty Ltd [2014] FWC 5324 , Asbury DP had regard to the 
following considerations in refusing the applicant’s request to convert an 
unfair dismissal application into a general protections application;  

 

 The applicant had not made an invalid application. Rather, the 
application was viable, had proceeded to a conference but did not 
settle;6 

 The application to amend was not made early in the proceedings. It 
was made after the respondent had gone to the cost and effort of 
responding to the unfair dismissal application and participating in a 
conciliation conference;7  

 There was no indication that the respondent was put on notice of the 
applicant’s intention to seek an amendment until he filed submissions in 
reply to the respondent’s jurisdictional objection to his general 
protections claim;8 and  

 The legal issues that arose from the general protections claim differed 
from those pleaded in the unfair dismissal application.9  

 
64. In relation to the latter consideration mentioned above, we refer to our earlier 

paragraphs concerning the fundamental differences between an application 
for unfair dismissal and application for general protections. 
 

65. Circumstances such as those outlined above weigh against the exercise of 
any discretion under s.586 to allow an unfair dismissal application to be 
converted to a general protections application, or vice versa. This should not 
be held by the FWC to be ‘appropriate’, for the purposes of s.586(a).  
 

66. In Bennett v Academy Photography [2007] AIRC 212 an application was filed 
under s.643(1)(a) of the WR Act on the grounds that the applicant’s dismissal 
was harsh, unjust or unreasonable. The applicant sought to amend her 
application to a claim for unlawful termination. In refusing the amendment, 
Senior Deputy President O’Callaghan stated:  
 

                                                           
6
 At para[42].  

7
 At para [43]. 

8
 At para [44]. 

9
 At para [43].  
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“[14] It is clear that the ground upon which the application is made is an 
integral component of "the application". The employer has responded to 
this application on the basis of the ground upon which it was founded. 
To permit a change to the application of this nature would amount to 
allowing a fundamental change in the nature of the application. 
… 
[17] Whilst the discretion to allow an amendment of the application 
exists, I consider that the nature of the amendment sought is so 
fundamental that it goes to the heart of the application. Miss Bennett is 
now asserting that her termination was in some unspecified way, 
unlawful. In contrast, an amendment of an application to address a 
wrongly expressed date or other detail does not change the nature of the 
application and might readily be rectified pursuant to section 111(1)(l). 
… 
[19] I consider that a substantive amendment of the application of the 
nature sought would constitute a contradiction of the provisions of 
section 674 in that it would effectively allow an application alleging an 
unlawful termination of employment to be made through Miss Bennett's 
letter of 15 March 2007 in a fashion which circumvents the requirements 
of section 673.” 

 
67. His Honour’s view was adopted by Commissioner Roberts in Stewart v 

Insurance Australia Group Services Pty Limited [2008] AIRC 546. The 
Commissioner refused to allow an applicant to amend his unfair dismissal 
application made under s.643(1)(a) to include an additional ground under 
s.659(2)(e) which alleged that his employment was terminated unlawfully. His 
unfair dismissal application was met with a jurisdictional objection by the 
respondent, as it was filed out of time. The Commissioner stated: 
  

“[26] I am obligated to provide both sides with a fair go all round. To 
grant Mr Stewart’s application to amend would clearly be unfair to IAG. 
On the totality of the submissions and materials available to me, I am 
persuaded that Mr Stewart’s application to amend his application arose 
from a desire to keep his case alive following the filing of the 
jurisdictional motion. This is not a sufficient ground to allow Mr Stewart 
to proceed with what could be argued is a new application. …” 

 
68. A further relevant consideration which supports the view that allowing an 

unfair dismissal application to be converted to a general protections 
application, is not  ‘appropriate’ for the purposes of s.586(a), is that such an 
approach would undermine the provisions of Part 6-1 (Multiple Actions) of the 
FW Act. 

 
F. Conclusion 
 
69. Section 586 does not empower the Commission with discretion to convert an 

unfair dismissal application into a general protections application, or vice 
versa. 
 

70. If the Commission finds that it so empowered, then the Commission should 
determine that such a course of action is not ‘appropriate’ for the purposes of 
s.586(a). 
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