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1. INTRODUCTION

The Australian Industry Group (Ai Group) makes this submission pursuant to the

Final Directions issued by the Fair Work Commission (FWC) on 20 December 2013.

The submission deals with the legislative and conceptual framework under Part 2-7 of

the Fair Work Act 2009 (Cth) (FW Act) and addresses the specific matters identified

in the Final Directions.

2. EVALUATING GENDER BASED UNDERVALUATION

Question 1: Whether it is appropriate for the FWC to develop guiding
principles for the application of Part 2-7 of the FW Act and, if so,
the content of such principles?

It is essential that the FWC adopt a very careful, methodical and rigorous approach

to the application of Part 2-7 of the Act.

Ai Group would support appropriate principles being developed to guide the

application of Part 2-7 but would strongly oppose inappropriate principles.

Accordingly, the answer to this question revolves around the type and content of any

proposed principles.
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Any principles should reflect the following key aspects:

 The onus of proof must rest with the any applicant for an equal remuneration

order to establish that, for the employees covered by the proposed order:

o there is not equal remuneration for work of equal or comparable value;

and

o the proposed order will ensure equal remuneration for work of equal or

comparable value.

 The applicant should be required to demonstrate that undervaluation has

occurred because of gender.

 The evaluation of equal or comparable worth should involve job and skill

evaluation techniques.

 If an application is made for an order covering all or a substantial part of an

industry or occupation which is covered by a modern award:

o a presumption should apply that modern awards and minimum wages

currently provide a fair and relevant safety net and are consistent with

the equal remuneration principle;

o any order should be justified on work value grounds, to avoid disturbing

the relativities within and between awards;

o any order should be consistent with the modern awards objective and

the minimum wages objective;

o any order should not undermine the enterprise bargaining system; and
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o any order should operate consistent with the principle that award wage

rates are intended to reflect minimum rates, not paid rates or market

rates.

Question 2: What is meant by the term "remuneration" in s. 302 of the Act?

The term “remuneration” is not defined in Part 2-7 of the FW Act, or in the Definitions

at Part 1-2. However, the Explanatory Memorandum to the Fair Work Bill 2008 states

that the term is intended to include more than wages:

“1190. The term remuneration encompasses entitlements in addition to wages

(i.e., it encompasses wages and other monetary entitlements).”

It is clear therefore that ‘remuneration’ for the purpose of an equal remuneration order

consists of more than the base rate of pay, and may include other monetary

entitlements.

Before the FWC can make an order, it must be satisfied that there is not equal

remuneration for work of equal or comparable value (s.302(5)). In so satisfying itself,

the FWC must therefore have regard to remuneration inclusive of monetary

entitlements beyond base rates of pay. In any such inquiry, the FWC should take into

account any salary packaging arrangements which are common for the employees

who are the subject of the proposed order. Salary packaging arrangements enable

employees to take advantage of favourable tax concessions and are a key

component of salaries in some industries and workplaces.

The term ‘remuneration’ in section 302 does not make the process of comparison

straightforward. However, it appears that the adoption of the term ‘remuneration’

instead of ‘base rate of pay’ reflects Parliament’s intention for the FWC’s inquiry to be

broader than base rates of pay for the purpose of being satisfied that there is not
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equal remuneration for equal or comparable work, and for ensuring that any order

provides equal remuneration for equal or comparable work.

Question 3: Should the Commission take a different approach to Part 2-7 of
the Act dependent upon whether the matter is an intra-enterprise
claim, an inter-enterprise claim or an inter-industry claim?

For the purpose of certainty and upholding the integrity of the workplace relations

regulatory framework, the Commission should, as far as possible, adopt a consistent

approach when dealing with applications under Part 2-7. However, some changes

will be necessary depending upon the scope of the relevant application.

For intra-enterprise and inter-enterprise claims, the application of job and skill

evaluation techniques should play a central role in determining the claims.

For industry-wide and occupation-wide claims, as stated above for Question 2:

o a presumption should apply that modern awards and minimum wages

currently provide a fair and relevant safety net and are consistent with

the equal remuneration principle;

o any order should be justified on work value grounds, to avoid disturbing

the relativities within and between awards;

o any order should be consistent with the modern awards objective and

the minimum wages objective; and

o any order should operate consistent with the principle that award wage

rates are intended to reflect minimum rates, not paid rates or market

rates.

Question 4: Does Part 2-7 of the Act require the Commission to make a
finding that the remuneration in a relevant modern award causes
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female employees covered by that modern award to be paid
differently because of gender from male employees performing
work of equal or comparable value covered by other modern
awards?

In dealing with an application under Part 2-7, in appropriate circumstances the FWC

could make a finding that the remuneration in a relevant modern award causes

female employees covered by that modern award to be paid differently because of

gender from male employees performing work of equal or comparable value covered

by other modern awards. However, such a finding is not required. A wide range of

other findings may be appropriate depending upon the application made and the

circumstances. Part 2-7 enables a wide range of intra-enterprise, inter-enterprise and

industry-wide applications to be made.

Question 5: Are comparisons within and between occupations and
industries required in order to establish undervaluation of work
on a gender basis?

Comparisons within and between occupations and industries may be required in

order to establish gender based undervaluation.

Much will depend on the nature of the application. For an intra-enterprise application,

generally comparisons with other industries will not be relevant, but comparisons

across jobs within the relevant enterprise will be very relevant.



The legislative and conceptual framework for
the Equal Remuneration Case

24 February 2014 Ai Group 7

Question 6: Does Part 2-7 of the Act require the establishment of a reliable
male benchmark or comparator to make a finding that female
employees are being paid differently because of gender from
male employees performing work of equal or comparable value?

Yes, Part 2-7 requires that a reliable male comparator be established to make a

finding that female employees are being paid differently because of gender from

male employees performing work of equal or comparable value. For an application

under Part 2-7 to succeed, the applicant must establish undervaluation because of

gender and this can only be validly demonstrated by way of a comparison between

male and female employees.

Section 302(2) of the FW Act identifies that the principle of equal remuneration has

equality based upon gender at its heart:

“302(2) Equal remuneration for work of equal or comparable value means

equal remuneration for men and women workers for work of equal or

comparable value.”

Ai Group acknowledges that the Full Bench in the Social and Community Services

(SACS) Equal Remuneration Case decision of 16 May 2011 ([2011] FWAFB 2700)

stated at paragraph [232]:

“The existence of a valid male comparator group which receives higher

remuneration than a female dominated group performing work of equal

or comparable value is one way of demonstrating the need for an equal

remuneration order. We do not accept that as a matter of logic it is the

only way. The presence of a male comparator group might make the

applicants’ task easier and the absence of such a group make the task

relatively more difficult, but it does not follow that in the absence of a

male comparator group the application must inevitably fail…
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[233] A case in which no predominantly male comparator group is relied

upon can only succeed if the applicant establishes that the

remuneration paid is subject to gender-based undervaluation.”

However, even if Part 2-7 does not impose a strict legislative requirement to establish

a male comparator for equal remuneration applications, the establishment of such a

comparator should be adopted by the Commission when determining whether

gender-based undervaluation exists. The establishment of a valid male comparator

would provide greater certainty and accuracy in identifying the existence of

undervaluation caused by gender. It would also enable the FWC to identify factors

causing pay gaps that are gender neutral, and factors causing pay gaps that are

based on gender.

Any attempt to determine female gender-based undervaluation without a valid male

comparator group would not be reliable.

Question 7: If the answer to question 6 is yes, on what basis should such a
reliable male benchmark or comparator be identified?

The closer the type of work carried out by the male comparator is to the work carried

out by the employees who are the subject of the application, the easier it will be to

make a valid comparison.

If a male comparator in another industry is chosen, then the greater the similarity

between the two industries, the easier it will be to identify and remove non-gender

related factors from the analysis, such as the impact of skill shortages, different

training systems, different education levels, level of union membership in the industry,

past union claims in the industry, whether the enterprises in the industry are mainly

SMEs, extent of Government funding in the industry, extent of salary packaging, etc.
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Question 8: If the answer to question 6 is no, what principles should the
Commission adopt to make a finding that female employees are
being paid differently from male employees because of gender
while performing work of equal or comparable value?

Not applicable.

Question 9: On what basis should the Commission assess the comparison
of jobs within an enterprise or between different enterprises or
industries in order to determine if the work is of equal or
comparable value?

As identified above for Question 2:

 The evaluation of equal or comparable worth should involve job and skill

evaluation techniques.

 If an application is made for an order covering all or a substantial part of an

industry or occupation which is covered by a modern award:

o a presumption should apply that modern awards and minimum wages

currently provide a fair and relevant safety net and are consistent with

the equal remuneration principle;

o any order should be justified on work value grounds, to avoid disturbing

the relativities within and between awards;

o any order should be consistent with the modern awards objective and

the minimum wages objective;

o any order should not undermine the enterprise bargaining system; and
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o any order should operate consistent with the principle that award wage

rates are intended to reflect minimum rates, not paid rates or market

rates.

Question 10: On what basis should factors not related to gender be identified
and eliminated from any comparison?

To properly and accurately establish gender undervaluation, it is necessary to identify

and eliminate those reasons causing differences in pay that are not related to

gender.

Generally this will involve identifying a list of factors not related to gender which are

impacting upon remuneration and eliminating these factors from the comparison. The

Commission will be assisted by the evidence and submissions of the parties involved

in the proceedings. Some of the many potentially relevant factors are identified above

for Question 7.

Question 11: Can the undervaluation of work be demonstrated by reference to
factors or 'indicia' including the following:

(i) the history of the award, including whether there have
been any assessments of the work in the past and whether
remuneration has been affected by the gender of the
workers;

(ii) whether there has been some characterisation or labelling
of the work as "female";

(iii) whether there has been some underrating or
undervaluation of the skills of female employees;
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(iv) whether remuneration in an industry or occupation has
been undervalued as a result of occupational segregation
or segmentation;

(v) whether there are features of the industry or occupation
that may have influenced the value of the work such as the
degree of occupational segregation, the disproportionate
representation of women in part time or casual work, low
rates of unionisation, limited representation by unions in
workplaces covered by formal or informal work
agreements, the incidence of consent awards or
agreements and other considerations of that type; and

(vi) whether sufficient and adequate weight has been placed on
the typical work performed and the skills and
responsibilities exercised by women as well as the
conditions under which the work is performed and other
relevant work features.

Ai Group strongly opposes the ‘indicia’ approach to establishing gender

undervaluation. The indicia approach does not provide the necessary rigour, certainty

or consistency, nor would it enable the FWC to be satisfied that for the employees to

whom the proposed order applies, there is not equal remuneration for work of equal

or comparable value.

The factors which may be relevant in appropriately assessing one application under

Part 2-7 of the FW Act may be very different to the factors appropriate for assessing

a different application, given the nature of the application, the industry, the

occupations and the jobs concerned.
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We note the Full Bench’s criticism of the ‘indicia’ approach advocated by the union

applicants in the SACS Equal Remuneration Case decision of 16 May 2011 ([2011]

FWAFB 2700) at paras [248] and [249]:

“In our view the manner in which the applicants seek to apply the indicia

approach has a number of limitations. Many if not most of the indicia may

in themselves be gender neutral. While the indicia may be indicative of

gender-based undervaluation of work in some circumstances, they may

also be observed in workplaces, sectors or industries which are mainly

male or in which neither gender predominates…The applicants’ approach

may therefore tend to conceal some of the real causes of undervaluation

by imputing a gender bias where none exists.

“Conversely, if none or only a minority of the indicia are present in a

particular occupation or industry it does not necessarily follow that there is

no gender-based undervaluation. The list of indicia is no more than a

framework for considering whether there is undervaluation.”

Question 12: How should any previous adjustments to predecessor award
rates of pay made on the basis of gender undervaluation and/or
work value considerations be taken into account in determining
whether undervaluation exists or in measuring the extent of any
such undervaluation?

These adjustments are highly relevant in determining whether the Unions’

applications have merit.

The rates of pay for employees covered by the Unions’ applications have already

been assessed as being consistent with the equal remuneration principle. The

following factors are particularly relevant:

 Most child care workers across Australia were awarded substantial pre-
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modern award wage increases based on work value / equal pay grounds

through a series of decisions between 2003 and 2006. The wage rates in

these pre-modern awards are reflected in the wage rates in modern awards.

 One of the factors which was required to be considered during the award

modernisation process under Part 10A of the Workplace Relations Act 1996

was to promote the equal remuneration principle (see s.576B(2)(e) of Part

10A).

 During the Modern Awards Review 2012, the Children’s Services Award 2010,

the Educational Services (Teachers) Award 2010, the Local Government

Industry Award 2010 and the Educational Services (Schools) General Award

2010 were assessed as being consistent with the modern awards objective,

including the equal remuneration principle in s.134(1)(e).

 When adjusting minimum wages each year in the Annual Wage Review, the

Commission has been required to take into account the minimum wages

objective, including the equal remuneration principle in s.284(1)(d).

Question 13: Is there any limitation on the scope or type of order that might
be made under s.302 to ensure that there is equal remuneration
for work of equal or comparable value?

There are limitations on the scope and types of orders that might be made under

s.302. While Part 2-7 confers a discretionary power on the FWC to make or decline

to make such orders there are some express limitations contained in Part 2-7;

namely s.302(5) and s.303.

Subsection 302(5) is a clear constraint on the FWC’s discretion in that the

Commission cannot make an order unless it is satisfied that, for the employees to

whom any order applies, there is not equal remuneration for work of equal or
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comparable value, and that the making of the order would have the effect of ensuring

that there will be equal remuneration for work of equal or comparable value.

Section 303, however, prevents the FWC in ensuring equal remuneration for work of

equal or comparable value, from making any equal remuneration order which

reduces an employee’s rate of remuneration. Accordingly, if the FWC if satisfied

under s.303 that there is jurisdiction for, and that it is appropriate to, make an equal

remuneration order, it cannot order that the pay of a male employee performing equal

or comparable work be reduced.

3. DISCRETIONARY FACTORS

Question 14: If a case is made out which demonstrates differences in pay
because of gender, what factors should be considered by the
Commission in exercising its discretion to make an Equal
Remuneration Order for increases to wages at a particular level?

In all applications where FWC considers that there is not equal remuneration for work

of equal or comparable value, the FWC should in exercising its discretion consider

the objects of the FW Act and assess whether or not the making of the order, in

addition to the outcome or effect of that order, is consistent with those objects.  This

includes the objects in ss.3, 134 and 284.

Also, the Commission should determine whether the issue is best addressed in an

alternative way to the making of an equal remuneration order, e.g. through an

appropriate award variation.
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4. SUITABLE ALTERNATIVE REMEDY

Question 15: On what basis should the Commission determine whether an
adequate alternative remedy exists to an Equal Remuneration
Order within the meaning of s.721 of the Act?

The applicants bear the onus of proof in these proceedings and, accordingly, are

required to satisfy the Commission that an adequate alternative remedy (that meets

the requirements of s.721) is not available to the employees, before the Commission

is empowered to make an order.

Question 16: Does an adequate alternative remedy within the meaning of
s.721 include a modern award, such as the Local Government Industry Award
2010, or an enterprise agreement?

Ai Group’s preliminary view is that a modern award or an enterprise agreement could

constitute an adequate alternative remedy for the purposes of s.721.

5. OTHER ISSUES

Question 17: If the Commission was to make an Equal Remuneration Order
should it only apply to the class of female employees for whom
the inequity is found?

How the employees covered by an order are identified will largely rest on the scope

of the relevant order. In some circumstances, it may be appropriate to identify a class

of employees in an industry. In other circumstances it may be appropriate to identify

the employees holding particular jobs in an enterprise or even particular individuals in

an enterprise.
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Question 18: What is the relationship between the requirement in section 134
for modern awards, together with the National Employment
Standards, to provide a fair and relevant minimum safety net of
terms and conditions, and the Commission’s power to make an
Equal Remuneration Order?

Under section 134, the FWC must ensure that modern awards, together with the NES,

provide a fair and relevant safety net. In applying the modern awards objective in

s.134, the Commission is required to take into account the equal remuneration

principle (s.134(1)(e)).

It is essential that the Commission does not use its powers under Part 2-7 in a way

that would undermine the role of awards in providing a fair and relevant safety net,

including distorting and undermining the relativities within and between awards.

If a party is concerned that the rates of pay in an award are too low, the party should

generally make an application under s.158 to vary the award to seek higher rates, or

pursue a claim during the 4 Yearly Review of Modern Awards for higher rates. Equal

remuneration orders should not be used as a vehicle to achieve generally wage

increases across a whole industry or occupation.

During the Modern Awards Review 2012, the Children’s Services Award 2010, the

Educational Services (Teachers) Award 2010, the Local Government Industry Award

2010 and the Educational Services (Schools) General Award 2010 were assessed as

being consistent with the modern awards objective, including the equal remuneration

principle in s.134(1)(e).

If an application is made for an order covering all or a substantial part of an industry

or occupation which is covered by a modern award, as argued above for Question 2:
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 a presumption should apply that modern awards and minimum wages

currently provide a fair and relevant safety net and are consistent with the

equal remuneration principle;

 any order should be justified on work value grounds, to avoid disturbing the

relativities within and between awards;

 any order should be consistent with the modern awards objective and the

minimum wages objective;

 any order should not undermine the enterprise bargaining system; and

 any order should operate consistent with the principle that award wage rates

are intended to reflect minimum rates, not paid rates or market rates.

Question 19: To what extent is the equal remuneration principle referred to in
paragraph 134(1)(e) relevant to an application for an Equal
Remuneration Order, given that award rates have been set and
varied taking into account this element of the modern awards
objective?

See above for Question 18.

Question 20: To what extent is the equal remuneration principle referred to in
section 284(1)(d) relevant to an application for an Equal
Remuneration Order, given that award rates have been set and
varied taking into account this element of the minimum wages
objective?

Section 284 applies when the Commission is dealing with applications to vary

minimum wages in awards and during Annual Wage Reviews. In applying the

minimum wages objective, the Commission is required to take into account the equal

remuneration principle (s.284(1)(d)).
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In addition, when dealing with an application for an equal remuneration order, the

FWC must take into account orders and determinations of the Commission in Annual

Wage Reviews, including the reasons provided by the Expert Panel (s.302(4)).

When adjusting minimum wages each year in Annual Wage Reviews and during the

Modern Awards Review 2012, the Commission has been required to take into

account the minimum wages objective, including the equal remuneration principle in

s.284(1)(d). Accordingly, the Commission has already determined that the wage

rates in the awards which cover the employees who are the subject of the Unions’

applications in these proceedings, are consistent with the equal remuneration

principle.

Question 21: Is the preservation of relativities across the classification
structures in different awards relevant when determining an
application for an Equal Remuneration Order?

The importance of preserving relativities across the classification structures in

different awards is an important consideration for the Commission when determining

applications under Part 2-7 of the Act.

Wage relativities within and between awards should not be disturbed unless a

change in relative work value is established.

Since 1989, a vast amount of work has been done in achieving consistency and

equity in the classifications and wage rates within and across awards. While the

outcome is not perfect, increasing the minimum rates so substantially in one industry,

as sought by the unions in these proceedings, would be problematic and would result

in a raft of flow-on claims in other industries.



The legislative and conceptual framework for
the Equal Remuneration Case

24 February 2014 Ai Group 19

The 1991 National Wage Case Decision (Print J7400) provides the following account

of the lack of fairness which existed in award classification structures and wage rates

prior to 1989 and the problems which such inequity caused. The extract also explains

the structural efficiency exercise which was embarked upon from 1989 to address the

problems:

"The result is there exist in federal awards widespread examples of the

prescription of different rates of pay for employees performing the same

work but this is only part of the problem. For too long there have existed

inequitable relationships among various classifications of employees. That

this situation exists can be traced to features of the industrial relations

system such as different attitudes adopted in relation to the adjustment of

minimum rates and paid rates awards; different attitudes taken to the

inclusion of overaward elements in awards, be they minimum rates or paid

rates awards; the inclusion of supplementary payments in some awards

and not others; and the different attitudes taken to consent arrangements

and arbitrated awards.

There is a further dimension to the problem. Employers have introduced

and will continue to introduce wage relativities both as between employees

employed under the same award and employees covered by other awards

in a particular establishment. These relativities can vary from workplace to

workplace and may bear no resemblance to the relativities set in the

award or awards concerned."

The Commission noted that this situation had inevitably caused feelings of

injustice leading to industrial disputation and "flow-on" settlements and:

". . . has also led to economically unsustainable general wage increases,

particularly when attempts have been made to move away from a highly

centralised system, which have severely affected the state of the national

economy."
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The Commission concluded that this situation had to be corrected;

otherwise continuing instability within and between awards would seriously

reduce the effect of moves to modernise those awards…”

The outcomes of the structural efficiency exercise are embedded in the wage rates

and classification structures in modern awards. To a large extent modern award

wage and classification structures still bear a relationship to the wage rates and

classification structure in the Metal Industry Award (now the structure in the

Manufacturing and Associated Industries and Occupations Award 2010).

The safety net should be as consistent as possible across industries. Such

consistency is important in ensuring that the safety net remains “fair” (s.3(b) and (c),

s.134(1) and s.284(1) of the FW Act).

Question 22: To what extent is “work value” relevant to an application for an
Equal Remuneration Order?

Work value should be a central consideration for the FWC when applications for an

equal remuneration order are being considered.

The Australian Industrial Relations Commission’s (AIRC’s) work-value principle (see

the 2005 Safety Net Review Decision, PR002005) emphasised that any applications

for wage increases must be vigorously tested and stressed the importance of not

disturbing the relativities within and between awards, unless a change in work-value

was clearly demonstrated.

The AIRC’s work-value principle is consistent with the definition of ‘work value

reasons’ in s.156(4) of the FW Act. Both definitions centre on the nature of the work,

the level of skill and responsibility involved in doing the work, and the conditions

under which the work is done.
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Question 23: To what extent is the Act’s emphasis on enterprise bargaining
relevant to the Commission’s discretion to make an Equal
Remuneration Order?

Nowadays awards are intended to set minimum wage rates only, not paid rates or

market rates. Under the FW Act, collective bargaining is the prime mechanism for

dealing with wages above the safety net.

Under the FW Act, employees have very substantial rights and opportunities to

pursue an enterprise agreement. The Act:

 Imposes good faith bargaining obligations upon employers if the majority of

employees wish to bargain for an enterprise agreement;

 Gives the FWC substantial powers to make orders during bargaining; and

 Enables the FWC to make a determination in certain circumstances.

Also, a relevant union may apply to the Commission for a ‘low-paid authorisation’ in

relation to a proposed multi-employer agreement covering ‘low paid employees’. If an

authorisation is issued, FWC may provide whatever assistance it considers

appropriate to facilitate bargaining for a multi-employer agreement and it can

determine an outcome if an agreement is not reached.

In considering an application for an equal remuneration order, the FWC should, as

part of its discretion under s.302(1), consider the objects of the FW Act, in particular

s.3(f) which is to achieve ‘productivity and fairness through an emphasis on

enterprise-level collective bargaining…’
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Question 24: Does the legislative intent of Part 2-7 of the Act contemplate that
an equal remuneration order should be made if it will create
unequal remuneration within an enterprise or industry between
employees who are in the same classification under the same
award and who perform the same duties?

A possible outcome from granting an equal remuneration order is unequal

remuneration within an enterprise or industry between employees performing the

same work. Indeed this issue was raised by Mission Australia in the SACS case (see

[2012] FWAFB 1000 at para [110]).

An order resulting in unequal remuneration in the same industry or enterprise for

employees in the same classification under the same award and who perform the

same duties should be avoided. Such an outcome would not be fair, nor consistent

with the object of ensuring a safety net of ‘fair, relevant and enforceable minimum

terms and conditions through the National Employment Standards, modern awards

and national minimum wage orders’ (s.3(b)).

To this end the FWC should exercise its discretion under s.302(1) to avoid such an

outcome, say, by rejecting an application for any equal remuneration order which

would have that effect.



The legislative and conceptual framework for
the Equal Remuneration Case

24 February 2014 Ai Group 23


