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Summary

This submission is made by the Australian Industry Group (Ai Group) and the Australian Constructors Association (ACA). We support the Fair
Work Amendment Bill 2014. The Bill is an important step in the right direction in implementing the necessary changes to the Fair Work Act
2009 (Cth) (FW Act).

The Bill addresses a number of important issues, including:

 Giving an employer the option of lodging a greenfields agreement with the Fair Work Commission (FWC) without union consent if
agreement has not been reached with the union/s after a reasonable period of negotiations;

 Tightening union entry rights, including overturning the recent amendments to the Act which gave union officials an absolute right to
hold their meetings in lunchrooms regardless of whether or not any union members are employed in the business;

 The implementation of several important recommendations made by the Fair Work Act Review Panel in 2012, including amendments
to:

o Make Individual Flexibility Agreements (IFAs)more workable and fairer for individual employees and their employer;

o Clarify leave accruals during periods of workers’ compensation;

o Clarify the payment of annual leave loading on termination of employment;

o Require that genuine negotiations occur before strike action can be taken in pursuit of an enterprise agreement; and

o Amend the transfer of business laws to enable employees to transfer voluntarily to a related company of their current employer
without the industrial arrangements of each employer being disturbed.
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We have proposed some important amendments to the greenfields agreement provisions in Part 5 of Schedule 1 of the Bill to improve the
practical effect of the new provisions. As currently drafted, the Bill would not adequately redress the current problem of unions holding up the
commencement of work on major projects until all their demands are met. The following key changes to Part 5 are needed:

 The concept of “prevailing pay and conditions within the relevant industry for equivalent work” in Item 33 of Schedule 1 of the Bill
(s.187(6)) is unworkable in its current form;

 In Item 27 of Schedule 1 (s.178B) there should be legislative requirement that the employer serve the written notice for the 3 month
“notified bargaining period” at the commencement of the negotiations to avoid unions coercing employers not to serve the notice, or
not to serve the notice until negotiations with the unions have been exhausted thereby resulting in a further 3 month delay after the
negotiations;

 If the FWC approves a greenfields agreement for a project lodged by a head contractor after the 3 month “notified negotiating period”
has elapsed, subcontractors should be able to lodge a greenfields agreement for that same project without a further 3 month “notified
negotiating period”. On major projects typically most of the labour is engaged by subcontractors and if this amendment is not made
substantial project delays will result.

The Bill, with the amendments proposed in this submission, should be passed without delay and then followed up with more substantial
changes to the FW Act to implement a more flexible and productive workplace relations system, including:

 Narrowing the scope of bargaining claims and enterprise agreement content to matters that pertain to the employment relationship;

 Expressly outlawing provisions in agreements which restrict the engagement of contractors;

 Tightening the general protections to ensure they operate fairly for all parties; and

 Addressing problems with the transfer of business laws which are currently inhibiting the restructuring of businesses, beyond the
relatively minor change to these laws in the Bill.

Our views on the specific amendments proposed in the Bill are set out in the following table.
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Provisions of the Bill Position Comments

Schedule 1 – Amendments

Part 1 – Extension of period of unpaid
parental leave

Item 1

Discussion to occur if an employee requests
to extend a period of unpaid parental leave

Supported This provision is sensible and consistent with Recommendation 3 of the 2012 Fair
Work Act Review.

Importantly, the provision does not mandate a face-to-face meeting. In many
circumstances the employee will not want to visit the workplace during parental
leave for a meeting. Also, the employee may be living a long distance away from
the workplace during the parental leave.

Part 2 – Payment for annual leave

Items 2, 3 and 4

Untaken paid annual leave to be paid at a
rate not less than the base rate, but awards
and enterprise agreements may provide for a
higher rate

Supported This is a very important amendment that is consistent with Recommendation 6 of
the 2012 Fair Work Act Review.

The amendment addresses a major issue of risk and concern for employers which
has arisen due to a problem with the drafting of s.90 of the FW Act. Section 90
specifies how annual leave is paid to an employee during a period of annual leave
(s.90(1)) and on termination (s.90(2)).

The calculation of an annual leave payment on termination under s.90(2) has been
the subject of a great deal of debate and there are conflicting views between Ai
Group, the Fair Work Ombudsman (FWO) and other stakeholders as to the
subsection’s correct interpretation.

In Ai Group’s view, s 90(2) needs to be read in conjunction with s 90(1). Subsection
90(1) specifies that when an employee ‘takes a period of paid annual leave’ the
employee is entitled to be paid at the ‘base rate of pay’ for the employee’s
ordinary hours of work. Section 90(2) refers to a ‘period of untaken paid annual
leave’, and requires that the employee be paid the ‘amount that would have been
payable to the employee had the employee taken that period of leave’.
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In Ai Group’s view, it is logical to interpret s 90(2) as requiring payment at the base
rate of pay for the period of the accrued leave. ‘Base rate of pay’ is defined in s.16
of the Act to exclude loadings.

The FWO has adopted the view that s.90(2) requires that accrued annual leave
payable on termination is calculated to include loadings. We disagree with the
FWO’s interpretation.  To interpret s.90(2) in this way conflicts with numerous
award modernisation decisions of a seven Member Full Bench of the Australian
Industrial Relations Commission (now the Fair Work Commission). During the
award modernisation process clauses were inserted into a substantial number of
awards expressly stating that leave loading is not payable on termination of
employment. An example is the following provision in the Vehicle Manufacturing,
Repair, Services and Retail Award 2010:

29.8 Untaken leave on termination

Subject to clause 29.6(b) an employee who has outstanding or untaken
paid annual leave due when the employment contract ends must be
paid the amount that would have been payable to the employee under
clause 29.7(a). Payment of either leave loading or the higher shift
loading payment instead of leave loading prescribed in clause 29.7(a)
will not apply to the pay out of untaken leave.

Subsection 55(4) of the FW Act requires that the Commission not include a
provision in a modern award unless satisfied that the provision is not detrimental
to the employees covered by the award, when compared to the National
Employment Standards (NES).  Accordingly, in its award modernisation decisions
the Commission decided that the above clause and many others like it do not
conflict with s.90 of the Act
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The public debate over the interpretation of s.90 has focussed upon annual leave
loading but problems have also arisen regarding whether or not various allowances
which are payable during periods of annual leave that are taken, must be included
in payments made in lieu of annual leave on termination of employment (e.g.
vehicle allowances).

Item 4 in the Bill addresses the problems by clarifying that an employer must pay
an employee on termination not less than the base rate of pay for the employee’s
untaken annual leave.

As presently applies, modern awards and enterprise agreements are able to
supplement the minimum standard in s.90 and require that additional payments
such as leave loading be paid. This is clarified in Item 3 of the Bill and in the note in
Item 4 of the Bill.

Part 3 – Taking or accruing leave while
receiving workers’ compensation

Item 5

Restriction on taking or accruing leave under
the NES while on workers’ compensation

Supported This is a very important amendment that is consistent with Recommendation 2 of
the 2012 Fair Work Act Review.

Section 130 of the FW Act has caused a great deal of confusion for employers.

Subsection 130(1) is clear and appropriate. It provides that an employee is not
entitled to take or accrue any leave or absence under the NES during a workers’
compensation period (e.g. annual leave under Division 6 of Part 2-2 and personal /
carer’s leave under Division 7 of Part 2-2)

However, existing s130(2) in the FW Act is unclear and inappropriate, and should
be repealed as reflected in Item 5 of the Bill. Subsection 130(2) provides that unless
an employee is “permitted” to accrue or take any of the forms of leave under the
NES during a workers’ compensation absence then the employee is not entitled to
do so. Ai Group, the FWO, and it seems most other parties, interpret the word
“permitted” in s.130(2) to mean authorising by its terms or necessary implication.
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This interpretation is consistent with various Court decisions which have
interpreted the word “permits” (e.g. The Australian Industry Group v ADJ
Contracting [2011] FWAFB 6684 at paragraph [28])). Workers’ compensation laws
do not typically deal with the issue of leave accruals during a period of workers’
compensation and therefore the laws do not “permit” an employee to take or
accrue leave.

The repeal of s.130(2) is sensible and appropriate. There are many cases where
employees remain on workers’ compensation for a number of years and it would
not be appropriate or consistent with longstanding and widespread industry
practice for annual leave etc to accrue during this period.

Part 4 – Individual flexibility arrangements

Division 1 – Modern awards (genuine needs
statements)

Item 6

Genuine needs statements

Amendment
proposed

The proposed s.144(4)(c) would have the effect of requiring an individual flexibility
arrangement (IFA) to include a genuine needs statement by the employee.

Given that each IFA must be signed by both the employer and the employee, the
requirement that “any individual flexibility agreement includes a statement”
(presumably signed only by the employee) is likely to confuse employers and
employees.

We suggest that s.144(4)(c) be reworded to make it clear that an IFA must be
accompanied by a genuine needs statement, rather than the statement necessarily
being included in the IFA.
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Division 2 – modern awards (other matters)

Item 7

Extension of the maximum notice period for
termination of an IFA from 28 days to 90
days.

Supported This amendment is consistent with Recommendation 12 of the 2012 Fair Work Act
Review and the decision of a Full Bench of the FWC in the Modern Award Review
2012 Award Flexibility Case ([2013] FWCFB 2170).

Item 8

Non-monetary benefits and the better off
overall test

Supported The Explanatory Memorandum for the Fair Work Bill 2008 makes it clear that the
policy intent with IFAs is to allow non-monetary benefits to be taken into account
when determining whether an employee is better off overall (e.g. see the
Illustrative Example after paragraph 867 in the EM). The inclusion of the Note in
Item 8 clarifies this intent and avoids any doubt.

Items 9 and 10

Statutory defence regarding contravention of
flexibility term by employer

Supported The statutory defence in s.145AA is fair and reasonable and does not detract from
the high level of protection afforded to employees under the Act.

Division 3 – Enterprise agreements

Items 11 and 12

Ensuring that enterprise agreements provide
meaningful flexibility for an employee and an
employer to enter into an IFA

Supported At the present time, unions are routinely refusing to sign enterprise agreements
unless the flexibility term blocks any meaningful flexibility through an IFA.

Items 11 and 12 address this problem by ensuring that IFAs provide meaningful
flexibility in the areas set out in the FWC’s Award Flexibility Term and set out in the
Model Flexibility Term in Schedule 2.2 of the Fair Work Regulations 2009.

Item 13

Non-monetary benefits and the better off
overall test

Supported See Item 8 above.
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Item 14

Genuine needs statements

Amendment
proposed

See Item 6 above.

Item 15

Extension of the maximum notice period for
termination of an IFA from 28 days to 90
days.

Supported See Item 7 above.

Items 16 and 18

Statutory defence regarding contravention of
flexibility term by employer

Supported See Items 9 and 10 above.

Item 17

Termination period for an arrangement that
does not meet requirements of flexibility
term

Supported This is a sensible amendment.

Part 5 – Greenfields agreements

Item 19, 20, 22, 23, 24, 25 and 26

Bargaining representatives

Supported Item 23 inserts a new s.177. This is an important provision that identifies the
bargaining representatives for a proposed greenfields agreement. Importantly, a
union is only a bargaining representative if the employer agrees to bargain with the
union. Any other approach would not be workable. If all unions eligible to
represent any employee on the project were given bargaining rights, each union
would have the right to pursue bargaining orders in the FWC and would have the
ability to frustrate the negotiations between the employer and other unions and
delay the approval of the agreement.

Items 19, 20, 22, 24, 25 and 26 are mainly minor consequential amendments.
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Items 21 and 27

Notified negotiation period

Amendment
proposed

As drafted, s.178B will lead to coercion by unions:

 not to serve the notice for the “notified negotiating period”; or

 not to serve the notice until negotiations with the unions have been
exhausted resulting in a further 3 month delay once the negotiations have
concluded; or

 to insert a distant prospective date in the notice.

Major construction companies deal with unions on numerous projects at the same
time and the cost of industrial disruption on each project is very high. Therefore,
they are particularly exposed to union coercion.

The Bill should be amended to require the employer to serve the written notice on
each employee organisation bargaining representative at the time when the
employer agrees to bargain with the bargaining representatives in accordance with
s.177(b)(ii). This would result in the three month “notified negotiating period”
commencing when the negotiations with the unions commence and it would
enable the employer to lodge the greenfields agreement with the FWC for approval
at the end of the 3 month period. It would of course not prevent negotiations
continuing with unions after the expiry of the three month period if the employer
is willing to do so.

Also, if the FWC approves a greenfields agreement for a project lodged by a head
contractor after the 3 month “notified negotiating period” has elapsed the
subcontractors on the project should be able to lodge a greenfields agreement for
that same project without a further 3 month “notified negotiating period”. On
major projects typically most of the labour is supplied by subcontractors and it is
essential that subcontractors are able to implement their own greenfields
agreement for the project to ensure that they are able to fulfil the head
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contractor’s project requirements in areas such as:

 project hours;
 inclement weather arrangements; and
 drug and alcohol testing on the project.

In the final report arising from Royal Commission into the Building and
Construction Industry, Commissioner Cole accepted that “if all work arrangements
were negotiated at the enterprise level and lacked flexibility, head contractors
could lose important elements of control over building sites, thereby creating
problems with coordinating and planning work”.1

Until the head contractor finalises its greenfields agreement for the project, the
subcontractors will be uncertain about the project requirements and hence will be
uncertain about the content of their greenfields agreements for the project. For
example, if the head contractor implemented a greenfields agreement
incorporating a 38 hour week with flexible Rostered Days Off (RDOs) for the
project, the subcontractors would need to ensure that their agreement for the
project did not prescribe fixed RDOs.

Further, on major projects, all of the subcontractors are not known at the
commencement of the project because packages of work are released throughout
the project. If the 3 month “notified negotiating period” applies to all greenfields
agreements on a project, lengthy project delays will result.

Items 28, 29, 30, 31 and 32

Application for approval of a greenfields
agreement by employer after notified
negotiation period

Supported These are appropriate requirements for the approval of a greenfields agreement
lodged by an employer after the notified negotiating period.

1 Volume 5, p.105.
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Item 33

Prevailing pay and conditions within the
relevant industry for equivalent work

Opposed The proposed s.187(6), as drafted, is not workable.

The concept of requiring agreements made under s.182(4) to meet “prevailing pay
and conditions within the relevant industry for equivalent work” would lead to a
raft of problems including:

 Unions would have the power to delay and frustrate the approval of
greenfields agreements;

 Individual FWC Members would have wide discretion to reject greenfields
agreements on the basis of their own individual views on what the
prevailing standards are;

 Employers would have no certainty about whether their greenfields
agreement would be approved by the FWC;

 Inconsistent decisions would be made by different FWC Members given the
vagueness of the criteria;

 Major delays would be experienced in commencing projects;

 There would be flow-on and reinforcement of many unproductive and
inflexible clauses which currently appear in union agreements; and

 Unnecessary disputation and litigation would result.

No doubt the constructions unions would argue that “prevailing pay and conditions
within the relevant industry for equivalent work” would comprise the very costly
and inflexible conditions in union agreements in the construction industry.
Similarly, undoubtedly the mining unions would argue that “prevailing pay and
conditions within the relevant industry for equivalent work” would comprise the
very costly and inflexible conditions in union agreements in the mining industry.
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Many of the unproductive provisions in construction industry agreements are
arguably not “permitted matters” under s.172 of the Act (e.g. clauses which impose
major restrictions on the engagement of subcontractors) but are able to be
included in agreements because the FWC is only prevented from approving
agreements which contain “unlawful terms” as defined in s.194 of the Act.

The Bill should be amended to remove Item 33. If a greenfields agreement passes
the Better Off Overall Test (BOOT) and does not contain provisions which are
inconsistent with the National Employment Standards, then the agreement should
be approved. If this is not acceptable, we propose that s.187(6) in the Bill be
amended as follows:

“(6) If an agreement is made under subsection 182(4) (which deals with a
single-enterprise agreement that is a greenfields agreement), the FWC
must be satisfied that the agreement, considered on an overall basis,
provides the pay and conditions that are consistent with not less than the
prevailing pay and conditions within the relevant industry for equivalent
work in an equivalent enterprise.

(7) In considering the prevailing pay and conditions within the relevant
industry for equivalent work in an equivalent enterprise, the FWC must
have regard to:

(i) The type of enterprise;

(ii) The size of the enterprise;

(iii) The industry sector;

(iv) The geographical area where the new enterprise is located;
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(v) The work to be performed under the greenfields agreement; and

(v) Any modern award which covers the new enterprise and the terms
of that award as they relate to classifications covered by the
greenfields agreement.

(8) In considering the prevailing pay and conditions within the relevant
industry for equivalent work in an equivalent enterprise, the FWC must
not have regard to any matters in the agreement which are not matters
identified in paragraph 172(1)(a).

Note: In considering the prevailing pay and conditions within the relevant
industry for equivalent work, the FWC may have regard to the prevailing
pay and conditions within the relevant geographical area.

Items 34, 35, 36, 38, 39

Consequential amendments

Supported These are minor consequential amendments.

Item 37 Supported Importantly this provision only permits the unions which were bargaining
representatives for the greenfields agreement to be covered by the agreement.

Items 40, 41, 42, 43, 44, 45, 46, 48, 50, 51

Limitations relating to greenfields
agreements

Item 50 inserts a new s.255A. This is a vital provision which prevents unions
frustrating the greenfields agreement process in s.182(4).  Without this provision,
unions would be able to file an application the day before the 3 month “notified
negotiating period” expires, and commence potentially lengthy FWC proceedings in
pursuit of a bargaining order etc.

Items 40, 41, 42, 43, 44, 45, 46 and 48 insert a useful note in various relevant
sections of the Act referring to s.255A.
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Item 47

Scope orders

Supported This is an important item that preserves the existing approach whereby scope
orders are not available for greenfields agreements. Giving union access to scope
orders for greenfields agreements would delay the commencement of projects.

Item 49

Limitations relating to greenfields
agreements

Supported Proposed paragraphs 255(1)(d), (e) and (f) are appropriate to prevent the FWC
making orders which would frustrate the operation of the greenfields agreement
process in s.182(4). However, as discussed above for Item 27, the Bill should be
amended to require the employer to serve the written notice under s.178B on each
employee organisation bargaining representative at the time when the employer
agrees to bargain with the bargaining representatives in accordance with
s.177(b)(ii).

Item 52

Bargaining related workplace determinations

Amendment
proposed

Section 271A should be broadened to exclude all greenfields agreement
negotiations. Also, Subdivision B (Serious breach declarations) of Division 8 of Part
2-4 should not apply to greenfields agreements.

Proposed additional item

Maximum nominal term of a greenfields
agreement

Supported The Bill should be amended to enable greenfields agreements to have a longer
nominal term than four years if the project will continue for more than four years.
It is very disruptive for the greenfields agreement/s on a project to expire before
the project has been concluded.

Part 6 – Transfer of business

Items 53, 54 and 55

Transfer to an associated entity at the
employee’s initiative

Supported The existing transfer of business laws operate as a major disincentive to employers
allowing employees to transfer between associated entities.

Many companies are part of a broader corporate group with a variety of employing
entities.  Employees often seek redeployment to different parts of their employer’s
business to, for example, obtain promotions or assignments overseas, to gain skills,
or to work with different technologies.
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Australia’s workforce is increasingly mobile both locally and globally. Under the
current transfer of business laws, employees who seek redeployment to another
entity within a corporate group for the purposes of career progression or broader
experience risk having the opportunity stymied because any enterprise agreement
applicable to the employee’s employment with the original entity would become
binding upon the other entity creating potentially widespread consequences for
the business.

The transfer of business laws limit the redeployment opportunities of employees
and consequently increase the number of employees who are made redundant. In
many cases, the disruption associated with allowing an employee to transfer to
another business in the corporate group is too great for an employer to allow the
transfer to occur and therefore the workers are made redundant.

The following case study was provided by an Ai Group Member company and
submitted to the 2012 Fair Work Act Review:

Case study

“We decided to transfer machinery from one operating company to another
within our corporate group. Both of the relevant sites had different enterprise
agreements due to different ownership histories.

The team of employees which operated the machinery wanted to transfer to
the other company but given that the enterprise agreement would transfer
across, we were not prepared to take the industrial risk.

On this occasion the employees were retrained and redeployed within the first
company due to a timely expansion in our operations, but this would not have
ordinarily been possible and retrenchments would have been necessary.

The detailed knowledge and experience of the machine operators remained at
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the wrong site and the company had to hire and train from scratch, resulting
in inefficiencies and higher costs.

The uncertainty and general frustration saw the loss a couple of experienced
machine operators.”

The amendments to section 311 and 768AD would be beneficial and are
consistent with Recommendation 38 of the 2012 Fair Work Act Review.

Part 7 – Protected action ballot orders

Item 56

The right to take industrial action after
bargaining has commenced

Supported This is a very important amendment to ensure that protected industrial action
cannot be taken until bargaining has commenced. The circumstances in s.173(1)
are the logical commencement point for bargaining as highlighted by the
requirement in s.173 to give the employees the Notice of Employee Representative
Rights at this time.

Item 56 in the Bill is consistent with Recommendation 31 of the 2012 Fair Work Act
Review. Item 56 is also consistent with the following views expressed by Jessup and
Tracey JJ in JJ Richards & Sons Pty Ltd v Fair Work Australia ([2012] FCAFC 53).
While the judges held that the existing industrial action provisions of the FW Act
enable industrial action to be taken before bargaining has formally commenced,
both judges highlighted the merits of a more logical, ordered and consistent
approach:

Jessup J:

“29 Additionally to the matters to which I have just referred, I consider there is
much to be said for the applicants’ case, as a matter of broad statutory
purpose. The Act provides a detailed, carefully-structured, regulatory
environment for the making of enterprise agreements, and for the
maintenance of the integrity of the system of collective bargaining which
conventionally leads to such agreements. In the sense that protected
industrial action must, necessarily, relate to a proposed enterprise agreement
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(see s 408), it is legitimate to point out, as the applicants did in their
submissions, that the ability to take protected industrial action is to be seen
as part and parcel of the statutory regime for bargaining in pursuit of, or in
resistance to, the making of such agreements. This way of looking at the
legislation is amply justified by the parliament’s own words in identifying the
object of the Act: see s 3(f).”

Tracey J:

“34 I also share Jessup J’s reservations about the Full Bench’s observation that
there was “nothing in the legislative provisions to suggest that a bargaining
representative should not be permitted to organise protected industrial
action to persuade an employer to agree to bargain.” The other provisions of
the Act to which his Honour refers suggest that a less confrontational and
more ordered process was available to the Union had it wished to avail itself
of it.”

It is fair and reasonable to require that a union obtain a majority support
determination if an employer does not initiate or agree to bargain. Under the FW
Act, collective bargaining is compulsory if the majority of employees support
collective bargaining but it is not compulsory if the majority of employees do
not want a collective agreement. It is not logical or fair for a union to be granted
the right to organise industrial action to coerce an employer to bargain if the
majority of employees do not support the collective agreement. 39% of Australian
employees have their pay set through individual arrangements (ABS, 6306.0), for
example through annual performance reviews for each individual employee, and
no doubt most of these employees would not want to have their pay set through
collective bargaining.
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Part 8 – Right of entry

Items 57, 59, 60, 69 and 70

Accommodation arrangements and transport
arrangements

Supported These Items reverse the inappropriate right of entry changes introduced through
the Fair Work Amendment Bill 2013 regarding accommodation arrangements and
transport arrangements. The provisions in the FW Act require employers to provide
accommodation and transport to union officials in remote locations for the
purpose of conducting interviews and holding discussions with employees. Where
the employer and the permit holder cannot agree the employer or occupier must
enter into an accommodation and/or transport arrangement with the permit
holder, and the employer or occupier is responsible for the cost of the
accommodation and/or transport. The provisions in the FW Act remove any
incentive for the permit holder and the organisation of which the permit holder is
an official to negotiate a sensible accommodation and/transport arrangement
which suits all parties, including the employer.

Item 61

Entry to hold discussions with employees

Supported These provisions are fair and appropriate. They largely restore arrangements which
operated successfully prior to the introduction of the FW Act.

A union official would have the right to enter premises to hold discussions with
employees who are eligible to be a member of the union and who wish to
participate in the discussions, in the following circumstances:

 If the union is covered by an enterprise agreement which applies to work
performed on the premises; or

 If a member or prospective member of the union has invited the union to
send a representative to the premises to hold discussions with the
employees.
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Items 62, 63 and 64

Conduct of interviews in a particular room
etc

FWC may deal with a dispute about whether
a request is reasonable

Supported These Items reverse inappropriate right of entry changes introduced through the
Fair Work Amendment Bill 2013.

The changes to the FW Act removed an employer’s right to reasonably request that
interviews be conducted and discussions held in a particular area of the workplace.
There is currently no incentive for unions to enter into sensible discussions with
employers about a reasonable location for union meetings.

Under the FW Act, union officials now have the right to conduct union meetings in
lunchrooms. This is not appropriate or fair. Lunchrooms (and other break areas)
are used by all employees, including those who are not union members and those
who do not wish to participate in union discussions. Only a minority of employees
are union members, about 13 per cent in the private sector.

Under the provisions in the Bill, and the provisions which operated prior to 1
January 2014, unions would have the right to challenge the location proposed by
the employer in the FWC if they regard the location as unreasonable. There have
been very few disputes about this issue over the years because employers typically
are reasonable.

Items 65 and 66

FWC may deal with a dispute about
frequency of entry to hold discussions

Supported These provisions are appropriate.

The statutory test in s.505(4) of the FW Act, which was inserted from 1 January
2014 as a result of the Fair Work Amendment Act 2013, requires the employer to
explain how the frequency of visits of the permit holder would be an unreasonable
diversion of the occupier’s “critical resources”. The inclusion of the word ‘critical’
imposes a test that is virtually impossible to meet.  The provisions in the Bill are
more balanced and workable.
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Items 67, 68 and 71

Invitation certificates

Supported These provisions are balanced and appropriate.

Part 9 – FWC hearings and conferences

Items 72, 73, 74, 75, 76, 77 and 78

Supported These provisions are fair and sensible.

Part 10 – Unclaimed money

Items 79 and 78

Supported These provisions are fair and sensible.

Schedule 2 – Application and transitional provisions

Items 1 to 14 Supported We have not identified any problems with these provisions.


