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About Australian Industry Group

The Australian Industry Group (Ai Group) is a peak industry association in Australia which along
with its affiliates represents the interests of more than 60,000 businesses in an expanding range of
sectors including: manufacturing, engineering, construction, automotive, food, transport,
information technology, telecommunications, call centres, labour hire, printing, defence, mining
equipment and supplies, airlines, health, community services and other industries. The businesses
which we represent employ more than one million people. Ai Group members operate small,
medium and large businesses across a range of industries. Ai Group is closely affiliated with many
other employer groups and directly manages a number of those organisations.

Australian Industry Group contact for this submission

Stephen Smith, Head of National Workplace Relations Policy
Telephone: 0418 461183 or 02 9466 5521
Email: Stephen.smith@aigroup.com.au
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1. Introduction

The Australian Industry Group (Ai Group) makes this submission in response to the Discussion
Paper – Options for Law Reform (Discussion Paper) issued by the Royal Commission into Trade
Union Governance and Corruption (Royal Commission) on 19 May 2015.

Ai Group strongly supports the Royal Commission. The evidence that has been heard so far
demonstrates the vital importance of the Royal Commission’s work. The case for reform is
overwhelming.

The Discussion Paper identifies many significant problems that are currently occurring regarding
trade union governance and corruption, and puts forward potential legislative reforms to address
these.

Ai Group’s views on many of the issues in the Discussion Paper are set out below, or in earlier
submissions that are referred to below. This submission does not attempt to deal with every issue
in the Discussion Paper. Some of the issues are complex and at this stage we have not formed a
conclusive view on the best approach to address the identified problems.

2. Regulation of unions

Chapter 3 of the Discussion Paper deals with the regulation of unions. In considering reforms in
this area, Ai Group concurs with the observations made in section 2.2.3 of the Discussion Paper:

 The Fair Work (Registered Organisations) Act 2009 (RO Act) for the most part draws no
distinction between employee and employer organisations. Therefore, any proposals for
reform must take into account the impact upon employer organisations as well as trade
unions; and

 Registered trade unions are much larger than most registered employer organisations.
Most registered employer organisations are quite small.

The size of employer organisations can be measured in various ways. With unions it is logical to
measure their size by the number of members they have because each member is a single
employee and each employee typically pays a similar subscription. With employer organisations,
the number of members is often not the most reliable measure of the size of the organisation
because one member of an employer organisation may be a sole trader while another may be a
major corporation with tens of thousands of employees. The subscription paid by a major
corporation to an employer organisation may be more than 100 times that paid by a small
business. If measured in terms of total revenue received from member companies or in terms of
the total number of staff, Ai Group is probably the largest registered employer organisation in
Australia.
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Ai Group’s officers are elected representatives of member companies who are not paid for the
important role they carry out in governing Ai Group and representing Ai Group members’ interests.
Accordingly, any changes made to the laws regulating registered employer organisations and their
officers need to be fair and balanced.

Due to Ai Group’s role as both a large, national registered employer organisation under the RO Act
and a peak council under the Fair Work Act 2009 (FW Act), over the past 3-4 years both the Rudd-
Gillard Labor Government and the Abbott Coalition Government have regarded Ai Group as a key
party to consult when amendments to the RO Act were being developed.

Over the past 3-4 years, Ai Group has made the following detailed submissions to Senate
Committee inquiries into Bills to amend the RO Act and we were heavily involved in the
Governments’ consultation processes regarding these Bills:

 30 June 2015 – Submission to an inquiry by the Senate Education and Employment
References Committee into the Fair Work (Registered Organisations) Amendment Bill 2014
[No. 2];

 17 January 2014 – Submission to an inquiry by the Senate Education and Employment
References Committee into the Fair Work (Registered Organisations) Amendment Bill
2014;

 22 November 2013 – Submission to an inquiry by the Senate Education and Employment
Legislation Committee into the Fair Work (Registered Organisations) Amendment Bill 2013;

 13 February 2013 – Submission to an inquiry by the Senate Education and Employment
Legislation Committee into the Fair Work (Registered Organisations) Amendment (Towards
Transparency) Bill 2012; and

 21 June 2012 – Submission to an inquiry by the Senate Education and Employment
Legislation Committee into the Fair Work (Registered Organisations) Amendment Bill 2012.

With regard to the issues discussed in Sections 3.2, 3.3 and 3.4 of the Discussion Paper, these
issues are addressed in the Fair Work (Registered Organisations) Amendment Bill 2014 [No. 2].

On 30 June 2015, Ai Group made a submission to an inquiry into this Bill by the Senate Education
and Employment References Committee. The following extract from that submission sets out Ai
Group’s support for the Bill:

“Our submission dated 17 January 2014 is the most relevant for the purposes of this
inquiry. This submission sets out a series of proposed amendments to the Fair Work
(Registered Organisations) Amendment Bill 2014 – an earlier version of the Fair Work
(Registered Organisations) Amendment Bill 2014 [No. 2].

In our submission of 17 January 2014 we expressed concern about the regulatory burden
and other impacts of the Bill on Ai Group and other registered organisations.  We are
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pleased that the Fair Work (Registered Organisations) Amendment Bill 2014 [No. 2]
includes a number of amendments to address Ai Group’s concerns including:

 Providing that material personal interest disclosures will only be required by officers
whose duties relate to the organisation’s financial management;

 Inserting a list of practical exclusions from the disclosure requirements, based on
those in the Corporations Act 2001;

 Providing for a threshold for financial disclosure obligations; and

 Allowing the Registered Organisations Commissioner to grant exemptions from the
statutory training requirements for officers if an individual can demonstrate
significant knowledge in the relevant areas.

Our submission of 17 January 2014 includes a number of other proposed amendments to
the Bill, but we are not urging the Senate to reject the Bill if these amendments are not
supported by the Committee. The fact is that that some of the amendments introduced by
the Labor Government to the RO Act in 2012 have proved problematic and have imposed a
very onerous red tape burden on registered organisations which needs to be addressed.
For example, the RO Act, as amended in 2012:

 Does not include a threshold for the disclosure of related party transactions, which
generally requires even very small purchases of supplies from entities linked to a
registered organisation to be disclosed to the Fair Work Commission (FWC) and to
all members of the organisation;1

 Requires very onerous disclosures of material personal interests of officers and their
relatives, to the FWC and to all members of the organisation;2

 Does not provide for exemptions from the statutory training requirements for
officers, regardless of the qualifications and experience of an officer;3 and

 Requires that the Rules of every registered organisation be amended to reflect the
new reporting and disclosure requirements, rather than these requirements simply
being set out in the RO Act.4

The Fair Work (Registered Organisations) Amendment Bill 2014 [No. 2] addresses the above
problems and we urge the Committee to recommend that the Bill is passed.”

1 See s.148C of the RO Act. This problem is addressed in Schedule 2, Item 166 of the Bill (ss.293G(5B), (5C) and 293J).
2 See s.148B of the RO Act. This problem is addressed in Schedule 2, Item 166 of the Bill (ss.293C, 293D, 293E, 293F
and 293J).
3 See ss.154C and 154D of the RO Act. This problem is addressed in Schedule 2, Item 166 of the Bill (s.293M).
4 See ss.148A, 148B, 148C of the RO Act. This problem is addressed in Schedule 2, Item 166 of the Bill.



Ai Group Submission – Inquiry into Portability of Long Service Leave Entitlements

6

Even though the Fair Work (Registered Organisations) Amendment Bill 2014 [No. 2] was rejected
by the Senate on 17 August 2015, Ai Group has urged the Federal Government to reintroduce the
Bill into Parliament and to continue to engage with the Crossbench Senators in an endeavour to
secure their agreement to the passage of the Bill.

Elections for office

Section 3.6 of the Discussion Paper deals with elections for office within registered organisations.
As highlighted in paragraph 151 of the Discussion Paper, on 11 July 2014 Ai Group made a
submission to the Royal Commission regarding whether or not section 186 of the RO Act should be
amended. The following extract is relevant:

“The annual elections of officers of Ai Group are very different to the union elections which
appear to be the focus of the Issues Paper.

As identified in Question 7 of the Issues Paper, under s 186 of the RO Act, the General
Manager of the FWC may exempt a registered organisation on specific grounds from the
requirement that the Australian Electoral Commission conduct elections for office. Ai Group
has a longstanding exemption from the FWC which allows it to conduct its own elections in
accordance with the requirements of the RO Act. The existing election process works well
for Ai Group and its members.

Under Ai Group’s Rules, all Councillors of Ai Group (Officers) are required to be a director or
responsible executive officer of a corporation that is a Member of Ai Group. Given the time
constraints of most company executives and the unpaid nature of the role of an Ai Group
Councillor, Ai Group has not experienced elections in which individual candidates have
actively campaigned for election. The elections are undertaken in strict conformity with the
Rules and in accordance with our rigorous protocols. At the first stage of the election,
nominations are called from the general membership. Successful candidates in the voting
process are formally declared and tabled to the Branch Presidents and National Presidents.
They are also formally notified in accordance with the Act, to the FWC and also posted on
Ai Group’s website. In all our history, we have never experienced a challenge or complaint
from our membership in relation to our election results.

We would be concerned about any changes to the RO Act which would remove Ai Group’s
exemption that has allowed us to conduct our own elections in a cost effective and
seamless manner.”

Ai Group maintains the above view and therefore we do not support the repeal of ss.182(2), 183
or 186 of the RO Act. However, we would not oppose the following additional provisions:

 A requirement for a report to be lodged with the General Manager of the Fair Work
Commission (FWC) setting out how the election was conducted; and
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 A requirement that the General Manager of the FWC be satisfied that the organisation is
not in breach of the disclosure, reporting and auditing requirements of the RO Act.

Whistleblowers

Section 3.7 of the Discussion Paper deals with whistleblowers.

Part 4A of Chapter 11 of the RO Act is devoted to whistleblower protections. The provisions offer
substantial protection to whistleblowers and are backed up by tough penalties. A discloser of
information who is an officer, employee or member of a registered organisation is entitled to the
protections of Part 4A (s 337A). The disclosure can be made to:

 The General Manager of the FWC;

 A Member of the FWC or staff;

 The Chief Executive of Fair Work Building and Construction or an inspector; or

 A staff member of the Office of the Fair Work Ombudsman.

If the disclosure is made in good faith and is about a reasonable suspicion that the registered
organisation, an officer or an employee has, or may have, contravened the RO Act or the FW Act,
qualified privilege is afforded the discloser (ss.337A and 337B). Section 337C prohibits
victimisation of a discloser.

Ai Group would not object to the class of persons who can make a protected disclosure being
extended to include:

 A former officer, employee or member of the organisation or a branch; and

 A person contracting for the supply of services or goods, or otherwise dealing with an
organisation or branch.

We are not convinced that it is warranted to extend whistleblower protections to members of the
public. Such extremely wide whistleblower protections do not currently apply under other
relevant laws such as the Corporations Act 2001 and the Public Interest Disclosure Act 2013.

The maximum penalty for contravening the victimisation provisions in the RO Act is 25 penalty
units or imprisonment for 6 months, or both. Compensation can also be awarded (s.337D). These
penalties are very substantial. Ai Group does not see a need for higher penalties.

Ai Group supports the Federal Court being given the power to make an order disqualifying a
person who is convicted of a serious contravention of s.337 from holding office.

The unfair dismissal laws and general protections under the FW Act provide protection for
employees who are terminated or subjected to other forms of adverse conduct because of their
right to make a complaint. Therefore, we do not see a need for additional laws in this area.
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3. Regulation of union officials

Duties of union officers to their union

The issues in subsection 4.1 of the Discussion Paper are addressed in the Fair Work (Registered
Organisations) Amendment Bill 2014 [No. 2]. Our support for this Bill is explained in section 2
above.

Definition of ‘office’

The definition of ‘office’ in the RO Act is complex but it has been the subject of a number of
important decisions over the years. An almost identical definition is included in the FW Act (s.12 –
The Dictionary).

As mentioned in section 2 of this submission, over recent years Ai Group has been quite heavily
involved in the development of Bills by the Coalition and Labor Governments to amend the RO
Act. The issue of whether a not a change should be made to the definition of ‘office’ was
considered during these processes and rejected because of the complications and other adverse
consequences that would arise.

Ai Group does not agree that there is a need to change the definition of ‘office’. Extending or
otherwise amending the definition of ‘office’ would create numerous complications given that
organisations are often structured on the basis of the existing definition and the Rules of
organisations reflect the existing definition. Typically officers are elected by the membership of a
registered organisation and are appropriately differentiated from persons who are unelected
employees of the organisation.

Disqualification from holding office and right of entry

Ai Group supports appropriate amendments being made to the RO Act disqualifying persons who
have displayed a pattern of flagrant non-compliance with the RO Act and/or the FW Act from
holding office in a registered organisation. In this regard we support the proposed new s.307A
which would be introduced into the RO Act if the Fair Work (Registered Organisations)
Amendment Bill 2014 [No. 2] is passed.

Further, if a union official has been refused an entry permit on the basis that he or she is not a fit
and proper person, it logically follows that the person would not be a fit and proper person to hold
office in a registered organisation. Ai Group proposes the following approach:

 If an entry permit has been refused or revoked by the FWC or a relevant court because the
official is not a fit and proper person, the official should be automatically disqualified from
holding office after a specified time period from the date of the decision relating to the
entry permit (say, 3 months). However, the automatic disqualification from holding office
would not apply if the person makes an application to the Federal Court for authorisation
to continue to hold office within that period.
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 When the Federal Court deals with an application as described above from a person for
authorisation to continue to hold office, there should be a rebuttable presumption that the
person is not a fit and proper person to hold office because the person has already been
deemed by the FWC or a court to not be a fit and proper person for the purposes of
holding an entry permit.

 In dealing with the application, the Federal Court should have the power to:

o Accept the application and allow the person to continue to hold office;

o Disqualify the person from holding office for a particular period;

o Disqualify the person from holding office permanently;

o Impose conditions on a person’s right to hold office.

Ai Group anticipates that the above changes would result in a substantial increase in the level of
compliance with the RO Act and FW Act by union officials.

In addition to the above changes, Ai Group supports the amendments to the right of entry laws in
the Fair Work Amendment Bill 2014.

4. Employee benefit funds

On 22 August 2014 Ai Group made a submission to the Royal Commission putting forward a
detailed plan for addressing major problems that are occurring regarding:

 Worker entitlement funds; and

 Entities wholly or jointly controlled by unions which offer insurance products (e.g. income
protection insurance).

Some of Ai Group’s proposals are referred to on pages 86 and 87 of the Discussion Paper where
the view is expressed that Ai Group’s proposals are worthy of detailed consideration.

Ai Group continues to strongly support the reform proposals in our submission of 22 August 2014
and we urge the Royal Commission to adopt the proposals within its recommendations.

FBT exemption

With regard to Question 62 in the Discussion Paper concerning the exemption in s.58PB of the
Fringe Benefits Tax Assessment Act 1986, this exemption is extremely important for employers. If
this exemption is removed, employers will face huge cost increases.

During 2002/2003, Ai Group played a leading role in a coalition of construction industry
organisations which convinced the Federal Government to legislate to retain the FBT exemption
for approved worker entitlement funds following the issue of an ATO tax ruling that would have
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had the effect of imposing a massive cost impost on contributions by an employer to a worker
entitlement fund because FBT would have been payable on the contributions. The construction
industry faced millions of dollars per annum in additional costs.

On 11 October 2002, the Treasurer announced that the Government had agreed to provide an FBT
exemption on certain payments to approved worker entitlement funds. Legislation providing for
the FBT exemption was introduced into Parliament on 13 February 2003 in Taxation Laws
Amendment Bill (No 4) 2003. The Senate referred the Bill to the Senate Economics Legislation
Committee. Ai Group made a submission to the Committee and appeared before the Committee
at the public hearing. The Senate Committee supported the legislation and the Bill was passed on
26 June 2003.

Following the enactment of the Taxation Laws Amendment Act (No 4) 2003, a number of ATO
private rulings were released in which the ATO interpreted the requirements of the new
legislation in a very narrow manner and Ai Group was concerned that contributions made under
many construction industry awards and agreements might not comply with the legislative
requirements. Therefore, Ai Group pressed its concerns with the Federal Government and the Tax
Laws Amendment (2005 Measures No 2) Bill 2005 was introduced into Parliament and
subsequently passed.

Section 58PB of the Fringe Benefits Tax Assessment Act 1986 identifies various requirements that
worker entitlement funds must meet to qualify for the exemption. Under s.58PA, a contribution to
a worker entitlement fund is exempt from FBT if it meets the following conditions:

 The contribution is made to an approved worker entitlement fund;

 The contribution is made under an industrial instrument; and

 The contribution is either:

o made for the purposes of ensuring that an obligation under the industrial
instrument to make leave payments (including payments in lieu of leave) or
payments when an employee ceases employment is met; or

o for the reasonable administrative costs of the fund.

The current FBT exemption is very important to employers and Ai Group does not see a need for
any changes to the exemption.

The abovementioned history of drafting problems and the unintended consequences which have
occurred highlights that any changes to the provisions that are proposed by the Royal Commission
would need to be considered very carefully. There could be major adverse cost implications for
thousands of employers who are required to contribute to worker entitlement funds under
enterprise agreements.
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5. Superannuation

The Discussion Paper seeks information on any arguments in support of the existing provisions in
the Superannuation Guarantee (Administration) Act 1992 which allow an enterprise agreement to
specify a particular superannuation fund and thereby exclude employee choice of fund. In Ai
Group’s experience, the main argument here is that employees in effect express their choice of
fund when they vote to approve the agreement. The existing provisions are supported by many
employers as administration costs are reduced.

If the Royal Commission intends to recommend that the provisions in the Superannuation
Guarantee (Administration) Act 1992 which allow employee choice to be excluded through an
enterprise agreement (as recommended in the Murray Report) be repealed, it is important that
enterprise agreements are able to continue to specify default superannuation funds. In this
regard, subsection 194(h) of the FW Act appears to be working effectively. This subsection
requires that the FWC not approve an enterprise agreement if it specifies a superannuation fund
that is not consistent with the MySuper reforms.

6. Corrupting benefits

Question 68 in the Discussion Paper canvasses views on Recommendations 145 and 147 of the
Royal Commission into the Building and Construction Industry (Cole Royal Commission). These
recommendations would require that donations of over $500 received by a registered
organisation in a financial year be disclosed. Disclosure would also be required of requests or
demands for donations exceeding $500, to be made to or at the direction of a registered
organisation, or an official, employee, member or delegate of a registered organisation. In its
submissions to the Federal Government in response to the final report and recommendations of
the Cole Royal Commission Ai Group supported recommendations 145 and 147 and we continue
to support these recommendations. As identified in the Discussion Paper, disclosure in this regard
should also apply where donations are made to relevant entities.

Question 68 in the Discussion Paper asked whether registered organisations, and any relevant
entities, should be required to disclose publicly all payments to them exceeding a monetary
threshold. This is not appropriate or workable for employer organisations. It is appropriate that
the following payments be disclosed:

 Donations exceeding a particular threshold (as recommended by the Cole Royal
Commission); and

 Related party payments (as currently required under the RO Act and dealt with in the Fair
Work (Registered Organisations) Amendment Bill 2014 [No. 2]).

It is not appropriate or practical to require public disclosure by employer organisations of all
payments above a particular threshold. For example, public disclosure should not be required of
the subscription paid by an individual member company or an amount paid by a member or client
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for particular services provided by the employer organisation. Employer organisations typically
derive their revenue from member subscriptions (the level of which differs depending upon the
size of the member company) and from services provided in return for a set fee or hourly rate.
Employer organisations compete with a wide variety of commercial organisations when providing
services to businesses and they should not be required to publicly disclose details of the prices
charged to members and clients for services. This would place employer organisations at a
competitive disadvantage to other organisations that are not required to make such public
disclosures of their pricing. Also, it is not unusual for employer organisations to enter into formal
commercial contracts with clients to provide specified services, with the terms of such contracts
subject to confidentiality requirements.

7. Building and construction

Ai Group strongly supports the Building and Construction Industry (Improving Productivity) Bill
2013. The Bill was recently rejected in the Senate but Ai Group is urging the Federal Government
to reintroduce the Bill into Parliament and to continue to engage with the Crossbench Senators in
an endeavour to secure their agreement to the passage of the Bill.

The Bill would repeal Labor’s Fair Work (Building Industry) Act 2012 and restore largely similar
arrangements to the very successful arrangements which were in place between 2005 and 2009
following the Cole Royal Commission. During this period the construction industry had never been
a better place to work and invest, the rule of law prevailed, and infrastructure was more
affordable. From 2009 the former Labor Government watered down the powers of the Regulator,
replacing the Australian Building and Construction Commissioner (ABCC) with Fair Work Building
and Construction (FWBC). The strong and effective Implementation Guidelines for the National
Construction Code were replaced with the benign Building Code 2013, and penalties were reduced
to one third of what they were.

This has led to many unacceptable work practices of the past being reintroduced to the great
detriment of construction industry contractors, subcontractors, clients and the broader
community. There have been many recent instances of unlawful coercion by unions and unlawful
industrial action and pickets organised by unions.

The community has a legitimate and direct interest in ensuring that construction costs are
reasonable and that taxes are well spent, including on infrastructure. The community also has a
direct interest in ensuring that the rule of law is upheld. The current inadequate laws and
arrangements are resulting in higher construction costs which of course reduce the ability of
Federal and State Governments to deliver vital community infrastructure.

The current laws are operating as a major barrier to small subcontractors carrying out work on
major construction projects. The current laws are not effective in preventing union coercion of
contractors to sign up to very costly and inflexible industrial arrangements. The laws are also not
effective in stopping unions coercing major contractors to only subcontract with those who have
agreements with unions.
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The industry-wide pattern agreements which the construction unions are currently coercing
employers to accept contain very unproductive and inflexible provisions, and give far too much
power to the unions on building sites. This needs to be addressed through a strong and effective
Building Code as is provided for in the Building and Construction Industry (Improving Productivity)
Bill 2013.

Ai Group’s views on the specific provisions of the Bill are set out in our submissions to the Senate
Committee inquiries into the Bill.

8. Secondary boycotts and trade practices

The Discussion Paper raises various issues concerning competition policy. The following extract
from an Ai Group submission of May 2015 to the Federal Government sets out Ai Group’s views on
relevant recommendations of the Harper Review into Competition Policy:

“Recommendation 36 – Secondary Boycotts

Ai Group strongly supports Recommendation 36 in the Final Report.

We agree that the prohibitions on secondary boycotts in sections 45D to 45DE of the CCA
should be maintained and effectively enforced by the Australian Competition and Consumer
Commission (ACCC) with the increased vigour comparable to that which the ACCC applies in
pursuing other contraventions of the CCA.5 While not mentioned in Recommendation 36,
the ACCC needs to also enforce sections 45E and 45EA with vigour.

Ai Group also agrees that the ACCC should be required to publish in its annual report the
number of complaints made to it involving secondary boycott behaviour and the number of
those complaints investigated and resolved each year.6 Again, a similar approach should be
taken with sections 45E and 45EA.

Further, Ai Group concurs with the Panel that there is “no reason why the maximum
pecuniary penalties for breaches of secondary boycott provisions should be lower than
those for other breaches of the competition law”.7

The Panel supported the current arrangements whereby there is access to secondary
boycott remedies through both Federal and State jurisdictions.8 Ai Group shares this view,
however, we also believe, consistent with the recommendations of the Royal Commission
into the Building and Construction Industry in 2003, that Fair Work Building and
Construction (or its intended replacement – the Australian Building and Construction

5 See Report at pages 68, 387 and 392.
6 See Report at pages 68, 391 and 392.
7 See Report at page 68. Also see Report at page 391.
8 See Report at page 391.
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Commission) should be given shared jurisdiction with the ACCC to investigate and prosecute
secondary boycotts in the building and construction industry.

Recommendation 37 – Trading restrictions in industrial agreements

Ai Group strongly supports the recommendation that sections 45E and 45EA of the CCA be
amended so that the prohibitions within those sections apply to awards and industrial
agreements.9 Ai Group agrees with the Panel that “businesses should generally be free to
supply and acquire goods and services, including contract labour if they choose”.10

Currently section 45E of the CCA prohibits an employer from making a contract,
arrangement or understanding with an organisation of employees that contains a provision
restricting the freedom of the employer to supply goods or services to, or acquire goods or
services from, another person. Section 45EA prohibits the employer from giving effect to
such a contract, arrangement or understanding. The decision of the Full Federal Court in
Australian Industry Group v Fair Work Australia [2012] FCAFC 108 (ADJ Case) has
significantly narrowed the scope of these provisions to the detriment of industry and the
broader community.

In the ADJ Case the Full Federal Court considered a clause in a union pattern agreement
which limited the use of contractors or labour hire by each employer party to the pattern
agreement (i.e. hundreds of employers). It found that such a clause did not offend sections
45E and 45EA of the CCA because, amongst other things, an enterprise agreement has
statutory force and therefore is not a contract, arrangement or understanding within the
meaning of section 45E and 45EA.

These types of ‘contractor clauses’ are frequently pursued by unions during enterprise
agreement negotiations. They stifle competition and impose major inefficiencies on
employers. It is in the community’s interest that they be stamped out. Such clauses were
expressly outlawed under the Workplace Relations Act 1996, prior to the implementation of
the Fair Work Act 2009 (FW Act).

We agree with the Panel that the problem of ‘contractor clauses’ could be stamped out if
sections 45E and 45EA are amended so that they apply to awards and enterprise
agreements. However, there is an important issue that needs to be considered when
drafting the relevant provisions. The Panel has recommended that the prohibitions in
sections 45E and 45EA should apply to awards and industrial agreements except to the
extent that they relate to “remuneration, conditions of employment, hours of work or
working conditions of employees”. 11 These concepts need to be very carefully defined to
avoid union arguments that, for example, enterprise agreement clauses which restrict the
engagement of contractors or require that “site rates” be paid to employees of contractors

9 See Report at pages 69, 395 and 396.
10 See Report at pages 69, 394 and 396.
11 See Report at page 69, 395.



Ai Group Submission – Inquiry into Portability of Long Service Leave Entitlements

15

are aimed at the job security of the employees covered by the relevant enterprise
agreement and hence “relate to” “remuneration” or “conditions of employment”. Ai Group
is not convinced that the draft clauses on pages 512 and 513 of the Final Report achieve the
apparent policy intent underpinning Recommendation 37.

Ai Group also agrees with the observation of the Panel that in addition to amendments to
sections 45E and 45EA, the exception in paragraph 51(2)(a) of the CCA may need to be
amended so that it applies to sections 45E and 45EA.12

Further, Ai Group agrees with the other elements of Recommendation 37 that:

 The current limitation in sections 45E and 45EA that the prohibition applies only to
restrictions affecting persons with whom an employer “has been accustomed, or is
under an obligation” to deal should be removed.13

 The ACCC should be given the right to intervene in proceedings before the Fair
Work Commission and make submissions concerning compliance with sections 45E
and 45EA of the CCA;14

 A protocol should be established between the ACCC and the Fair Work
Commission;15 and

 The maximum penalty for breaches of sections 45E and 45EA should be the same as
that applying to other breaches of the CC Act.16

Industry-wide pattern agreements

The ADJ Case (see above) concerned an industry-wide pattern agreement. The Report does
not address the anti-competitive nature of industry-wide pattern agreements. These
agreements are nothing more than massive price-fixing schemes that fix the price of labour
across entire industries and they need to be outlawed, as recommended in 2003 by the
Royal Commission into the Building and Construction Industry.

In our June 2014 submission, Ai Group submitted that industry-wide pattern agreements
should be outlawed through:

 An amendment to the CCA to prescribe that industry-wide pattern agreements do
not fall within the exemption in section 51(2)(a) of the Act;

 An amendment to the FW Act to prescribe that an enterprise agreement which
reflects an industry-wide pattern agreement cannot be approved by the FWC; and

12 See Report at footnote 650 on page 395.
13 See Report at pages 69, 395 and 396.
14 See Report at pages 69, 395 and 396.
15 See Report at page 69, 395 and 396.
16 See Report at pages 69 and 396.



Ai Group Submission – Inquiry into Portability of Long Service Leave Entitlements

16

 An amendment to the proposed Building and Construction Industry (Fair and Lawful
Building Sites) Code 2014 to ensure that enterprise agreements which reflect an
industry-wide pattern agreement breach the Code.

Ai Group urges the Government to introduce the above legislative amendments.”

In addition to the above reforms, Ai Group supports the following Draft Recommendation 20.1 in
the Productivity Commission’s Draft Report on the Workplace Relations Framework (August 2015):

“Terms that restrict the engagement of independent contractors, labour hire and casual
workers, or regulate the terms of their engagement, should constitute unlawful terms
under the Fair Work Act 2009.”

9. Conclusion

The Discussion Paper raises a series of relevant and important issues.

As mentioned at the start of this submission, we have not dealt with every issue in the Discussion
Paper. Some of the issues are complex and at this stage we have not formed a conclusive view on
the best approach to address the identified problems.
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