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About Australian Industry Group

The Australian Industry Group (Ai Group) is a peak industry association in Australia which along with
its affiliates represents the interests of more than 60,000 businesses in an expanding range of
sectors including: manufacturing, engineering, construction, automotive, food, transport,
information technology, telecommunications, call centres, labour hire, printing, defence, mining
equipment and supplies, airlines, health, community services and other industries. The businesses
which we represent employ more than one million people. Ai Group members operate small,
medium and large businesses across a range of industries. Ai Group is closely affiliated with many
other employer groups and directly manages a number of those organisations.

Australian Industry Group contact for this submission

Stephen Smith, Head of National Workplace Relations Policy
Telephone: 0418 461183 or 02 9466 5521
Email: Stephen.smith@aigroup.com.au
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Introduction

The Australian Industry Group (Ai Group) welcomes the opportunity to make this submission to the
New South Wales Government’s Review of the Public Holidays Act 2010 (NSW) (PH Act).

The NSW Government’s review of the PH Act provides a good opportunity to achieve greater
harmonization and national consistency of public holidays in Australia.

In summary, Ai Group urges the New South Wales Government to:

 Align Easter public holidays with the majority of other States and Territories. This would
result in three declared public holidays for Good Friday, Easter Saturday and Easter Monday.

 Substitute Christmas Day, Boxing Day and New Year’s Day public holidays which fall on the
weekend with a holiday on the following Monday or Tuesday rather than declaring any
additional days. This would alleviate the cost and operational pressures on many NSW
employers.

 Urge the Federal Government to introduce amendments to the FW Act to implement the
following recommendation (16.2) of the Productivity Commission inquiry into the Workplace
Relations Framework:

The Australian Government should amend the National Employment Standards so that newly
designated state and territory public holidays are not subject to public holiday penalty rates or
a paid day of leave.

 Though the Council of Australian Governments (COAG), develop a nationally consistent
approach to public holidays in respect of:

o The quantum of public holidays;

o The days on which public holidays which are recognised in each State and Territory
are held; and

o The substitution of certain public holidays which fall on weekends rather than
declaring additional days.

The interaction between NSWpublic holidays and federal workplace laws

The Fair Work Act 2009 (Cth) (FW Act) applies to the majority of employers and employees in NSW.
It is therefore relevant to consider the interaction between the PH Act and the FW Act.

The FW Act, through the National Employment Standards (NES) recognises 8 specific public holidays:

 1 January (New Year’s Day)

 26 January (Australia Day)
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 Good Friday

 Easter Monday

 25 April (Anzac Day)

 The Queen’s Birthday holiday

 25 December (Christmas Day)

 26 December (Boxing Day)

In addition to the 8 public holidays above, the FW Act, recognises public holidays declared or
prescribed by or under a law of a State or Territory to be observed as a public holiday (s.115(1)(b)).
The FW Act also recognises as public holidays, those days that are substituted for public holidays
under a law of a State or Territory.

The effect of this is that any NSW law such as the PH Act, under which public holidays are declared,
will require NSW employers to recognise those public holidays for NSW employees. The conditions
applying to public holidays recognised under the FW Act include entitling an employee to be absent
from work (s.114(1)) and ensuring that any request by an employer for an employee to work a public
holiday is reasonable (s.114(2)).

An employee may refuse an employer’s request to work on a public holiday if the employee’s refusal
is reasonable. In determining what is a reasonable employer request and reasonable employee
refusal to work on a public holiday, s.114(4) of the FW Act provides a set of factors that must be
taken into account:

(a) the nature of the employer's workplace or enterprise (including its operational
requirements), and the nature of the work performed by the employee;

(b) the employee's personal circumstances, including family responsibilities;

(c) whether the employee could reasonably expect that the employer might request work
on the public holiday;

(d) whether the employee is entitled to receive overtime payments, penalty rates or other
compensation for, or a level of remuneration that reflects an expectation of, work on
the public holiday;

(e) the type of employment of the employee (for example, whether full-time, part-time,
casual or shiftwork);

(f) the amount of notice in advance of the public holiday given by the employer when
making the request;
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(g) in relation to the refusal of a request--the amount of notice in advance of the public
holiday given by the employee when refusing the request;

(h) any other relevant matter.

In addition to the above entitlements in the FW Act, most modern awards and enterprise
agreements require employers to pay penalties to employees who work on a public holiday.
Typically, such penalty payments are set at 250% of the employee’s minimum rate of pay.

Cost of public holidays

The cost of public holidays is very significant and should not be underestimated. Ai Group research
in 2015 reported that the additional “AFL” public holiday in Victoria had the following effect on
business:

 85% of businesses closed on the public holiday;

 71% of businesses incurred additional labour costs (including penalty rates paid on the day
but also additional paid hours on other days to make up for lost production), averaging
$14,250 per business; and

 85% of businesses incurred a loss of revenue. The average loss was $57,500 per business and
ranged from $1,000 to well over $500,000 per business.

The regulatory impact modelling by Price Waterhouse Coopers (PwC) (commissioned by the
Victorian Government), estimated the total loss of economic activity due to the public holiday at
between $680 million and $852 million per year. PWC had also estimated that Victorian employers
would pay additional wages of between $117 million and $147 million in penalty rates, if they chose
to open for business on the ‘AFL’ public holiday.

Many employers operate on a 24/7 or 7-day week basis due to trading and/or supply chain
requirements. Industries such as health, transport, emergency services, manufacturing, food, retail,
hospitality and tourism are particularly affected by both the annual quantum of public holidays and
the conditions which are attached to them.

For many employers, ceasing operations on a public holiday is simply not possible or workable.
These employers pay their employees a premium to work on public holidays at substantial cost. For
other employers who close their operations on public holidays, there is a significant cost for lost
productivity and lost revenue.

While industry accepts the need for certain public holidays in the community, the operational and
cost impact on employers and business must not be overlooked.

Ai Group urges the NSW Government to minimise the cost to business of public holidays by declaring
public holidays in a more consistent fashion with other States and Territories, and avoiding declaring
unwarranted public holidays.
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The importance of national consistency in public holidays

A large number of employers in NSW operate across State and Territory borders or indeed
nationally. Notwithstanding the 8 public holidays recognised by the FW Act, these employers must
administer different public holidays in each State or Territory in which they operate.

Attached to this submission is Table 1.2 displaying the current inconsistency in the various and
different days recognised as public holidays for 2017 by each State and Territory Government. In
contrast with the 8 public holidays recognised by the FW Act, there are, in total, some 22 different
public holidays recognised collectively by the State and Territory Governments.

The inconsistency creates a heavy administrative and cost burden on employers that operate in
more than one State or Territory.

In 2017 NSW will provide an additional 4 days of public holidays beyond the 8 public holidays
recognised by the FW Act.

Furthermore, each State or Territory takes varying approaches to recognizing whether the whole or
some of the days making up the Easter period are public holidays. NSW in particular, is only one of
3 States / Territories (along with Victoria and the ACT) that recognises Easter Sunday as a public
holiday. Six States / Territories recognise Easter Saturday as a public holiday. NSW employers that
trade over weekends are disadvantaged in terms of costs and operational restrictions compared to
businesses in other States where public holidays during the Easter period are confined to a fewer
number of days.

Ai Group urges the NSW Government to align Easter public holidays with the majority of other States
and Territories. This would result in three declared public holidays for Good Friday, Easter Saturday
and Easter Monday.

‘Substitution’ rather than ‘additional’ days

The regulatory burden and costs on employers from complying with inconsistent public holiday
legislation is further compounded by inconsistent approaches taken in respect by State and
Territory governments in electing to declare certain substitute days or additional days for public
holidays.

As referred to above, the FW Act recognises as public holidays those additional days declared as
public holidays under s.115(1)(b) and substituted public holidays under s.115(2).

Section 5 of the PH Act empowers the Minister to declare a specified day or part-day in a particular
year to be a public holiday. It is this provision which enables the Minister to declare an additional
public holiday where the standard public holiday falls on a weekend, for instance, an additional
public holiday for New Year’s Day may be declared for Monday where New Year’s Day actually falls
on a Sunday.
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The NSW Government has declared that in respect of Christmas Day 2016, where Christmas Day
falls on a Sunday, an additional public holiday will occur on Tuesday 27 December 2016. This is in
contrast to the States / Territories of Victoria, Tasmania, Western Australia and Northern Territory
where the governments have elected to substitute the Christmas Day holiday with the following
Monday or Tuesday. (See table below)

Table 1.1 Christmas Day Public Holidays by State and Territory - 2016

Ai Group urges the NSW Government to substitute Christmas Day, Boxing Day and New Year’s Day
public holidays which fall on the weekend with a holiday on the following Monday or Tuesday rather
than declaring any additional days. This would alleviate the cost and operational pressures on many
NSW employers.

The Productivity Commission Inquiry into Australia’s Workplace
Relations Framework

In 2015 the Productivity Commission conducted an extensive inquiry into Australia’s Workplace
Relations Framework. In December 2015, the Productivity Commission released its final report
which contains the following important finding:

“State and territory governments can choose to designate public holidays that have some particular
cultural significance for their jurisdictions. However, in doing so, they should take into account the
total number of public holidays in the jurisdiction relative to the national benchmark of eight national
public holidays, and the impacts, which vary depending on whether the public holiday is on a
weekend or weekday. Declaring additional days as public holidays may be politically appealing, but
comes at significant economic costs. A public holiday declared on a weekday will often lead to closure
of an enterprise on that day, with losses in output, reduced convenience for customers, and reduced
capital utilisation. If the enterprise decides to operate on a weekday public holiday, the cost per
employee will generally rise by 150 per cent above the standards weekday rate.”1

1 Productivity Commission 2015, Workplace Relations Framework, Final Report, Canberra, p.536
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In its final report, the Productivity Commission made the following recommendation (16.2):

The Australian Government should amend the National Employment Standards so that newly
designated state and territory public holidays are not subject to public holiday penalty rates or a paid
day of leave.

The NSW Government should urge the Federal Government to introduce amendments to the FW
Act to implement the above recommendation.

Conclusion

The NSW Government’s Review of the PH Act provides a valuable opportunity to address some
problems which are inherent in the Act.

Ai Group urges the Government to implement the changes which are recommended in this
submission.
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ADELAIDE 45 Greenhill Road, Wayville SA 5034 Tel 08 08 8394 0000 Fax 08 08 8394 0099

REGIONAL OFFICES
ALBURY/WODONGA 560 David Street Albury NSW 2640 Tel 02 6041 0600 Fax 02 6021 5117
BALLARAT Suite 8, 106-110 Lydiard St South, Ballarat VIC 3350, PO Box 640, Ballarat VIC 3350 Tel 03 5331 7688 Fax 03 5332 3858
BENDIGO 87 Wills Street, Bendigo VIC 3550 Tel 03 5440 3900 Fax 03 5444 5940
NEWCASTLE Suite 1 “Nautilos”, 265 Wharf Road, Newcastle 2300, PO Box 811, Newcastle NSW 2300 Tel: 02 4925 8300 Fax: 02 4929 3429
WOLLONGONG Level 1, 166 Keira Street, Wollongong NSW 2500, PO Box 891, Wollongong East NSW 2520 Tel 02 4254 2500 Fax 02 4228 1898
AFFILIATE: PERTH Chamber of Commerce & Industry Western Australia
180 Hay Street, East Perth WA 6004, PO Box 6209, East Perth WA 6892 Tel 08 9365 7555 Fax 08 9365 7550
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2 Taken from http://www.australia.gov.au/about-australia/special-dates-and-events/public-holidays, viewed 8 July 2016
3 limited application to public service employees and some industrial awards
4 or on another day recognised in a state or territory
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5 Labour Day
6 Family and Community Day
7 or substitute day by non-metro councils
8 part-day 7pm- 12am


