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About Australian Industry Group 

The Australian Industry Group (Ai Group) is a peak industry association in Australia which 
along with its affiliates represents the interests of more than 60,000 businesses in an 
expanding range of sectors including: manufacturing, engineering, construction, 
automotive, food, transport, information technology, telecommunications, call centres, 
labour hire, printing, defence, mining equipment and supplies, airlines, health and other 
industries. The businesses which we represent employ more than one million people. Ai 
Group members operate small, medium and large businesses across a range of industries. Ai 
Group is closely affiliated with many other employer groups and directly manages a number 
of those organisations.  

Australian Industry Group contact for this submission 

Stephen Smith, Head of National Workplace Relations Policy                          
Telephone:  0418 461183 or 02 9466 5521 
Email: stephen.smith@aigroup.com.au 
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Introduction 

The Productivity Commission (PC) final report into improving Australia’s workplace relations 
framework contains many worthwhile recommendations which address changes that are needed to 
remove barriers to productivity improvement, competitiveness and investment.   

The report should form the basis of a very substantive workplace relations policy for the Government 
to take to the 2016 Federal Election. 

It is essential that the PC Review not become a wasted opportunity to achieve the necessary reforms. 
We urge the Government not to be swayed by the inevitable union scare campaigns.   

Australia’s workplace relations framework is holding Australia back. It is imposing barriers to 
productivity improvement, competitiveness, employment growth and investment. It is not providing 
the adaptability that employers and employees need. 

To remain competitive in global markets, Australian businesses need to be nimble and flexible. Our 
businesses need to be in a position to rapidly respond to market changes and to take advantage of 
opportunities that present themselves.  Our current workplace relations framework is pressing against 
these imperatives. 

Australia has become a high cost country. The community regularly hears about plant closures and 
decisions to off-shore, but there are far too few announcements about major new investments. We 
are going backwards in global competitiveness and this must be set right. 

Australia’s productivity shortfall needs to be addressed and workforce participation must increase if 
we are to continue to deliver the incomes and standards of living that the Australian community has 
come to expect.  

Although our workplace relations framework is not the full story, it is a major factor.  

While the PC has pointed out that Australia’s workplace relations arrangements are far from 
dysfunctional, there are substantial improvements that can and should be made to enable more 
productive performance in individual businesses.  

The PC has recommended many necessary changes to the workplace relations framework – especially: 

• Tightening the definition of “permitted matters” in the Fair Work Act 2009 (FW Act);  

• Specifying that enterprise agreements can only include terms about “permitted matters”; 

• Outlawing clauses in enterprise agreements that impose restrictions on the engagement of 
contractors, labour hire and casuals; 

• Introducing a new form of enterprise agreement called the Enterprise Contract; 
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• Implementing measures to expand the use of Individual Flexibility Arrangements; 

• Reducing the emphasis on procedural issues in enterprise agreement making and unfair 
dismissal matters; 

• Reducing Sunday penalty rates in the retail, hospitality, restaurants, cafés and entertainment 
industries; 

• Amending the transfer of business laws to address many of the problems with the existing 
unworkable provisions; 

• Discontinuing the 4 Yearly Reviews of Awards; 

• Protecting employers from increased costs where State Governments decide to proclaim 
additional public holidays; and 

• Increasing the maximum penalties for unlawful industrial action. 

Ai Group strongly supported the above reforms during the course of the PC’s inquiry, as set out in the 
following submissions: 

• Ai Group’s March 2015 submission to the PC; 

• Ai Group’s September 2015 submission to the PC; 

Two tables follow: 

• Table 1 sets out Ai Group’s position on the recommendations in the Final Report; 

• Table 2 identifies some other significant changes that need to be made to the FW Act. 
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Table 1: Ai Group’s position on the recommendations in the Final Report 

No. Recommendation Ai Group’s 
position 

Comments 

Chapter 3: Institutions 

3.1 The Australian Government 
should establish new institutional 
arrangements for the regulation 
of minimum wages and modern 
awards.  

• It should create a statutorily 
independent Workplace 
Standards Commission with 
responsibility for reviewing 
and varying the national 
minimum wage and modern 
awards (including the making 
of equal remuneration 
orders).  

• As a less preferred 
alternative, the Australian 
Government should establish 
the wage regulator as a 
Minimum Standards Division 
within the Fair Work 
Commission (FWC). While 
this alternative may also 
work, it would offer more 
limited scope for early 
cultural change. Such a 
division should be established 
in statute and have clear 
statutory duties. 

Other functions within the 
workplace relations system 
should continue to be performed 
by the FWC and the Fair Work 
Ombudsman (FWO) in 
accordance with current 
arrangements. 

Not 
supported 

Ai Group is not convinced that a Minimum Standards 
Division is appropriate for the following reasons: 

• The Annual Wage Review is already carried out by 
an Expert Panel that includes part-time FWC 
Members with an economic and research 
background, as well as full-time FWC Members 
with industrial relations backgrounds.  Ai Group 
has not identified any deficiencies with the skill 
sets of the Members on the Expert Panel. Having 
diversity of backgrounds amongst the Members of 
the Expert Panel is important. For example, in the 
most recent Annual Wage Review, the issues 
canvassed at the final consultations included 
economic matters as well as legal arguments 
about the correct construction of relevant 
provisions of the FW Act. 

• Award matters often involve complex 
jurisdictional arguments, which are in effect legal 
arguments. The proposed skill sets of Members of 
the Minimum Standards Division could create risks 
for employers and employees of the FWC 
exceeding its jurisdiction when determining what 
changes should be made to awards.  

• Given the costly nature of many of the 
entitlements in awards, it is essential that award 
clauses are very carefully drafted to avoid risks for 
employers and employees.  Drafting problems 
could easily occur if the FWC Members 
responsible for determining award matters do not 
have appropriate qualifications and experience in 
drafting award clauses. 

• The appeal processes would become a lot more 
complicated. 

• Currently, FWC Members are typically allocated to 
Panels which enable them to gain detailed 
knowledge and experience in particular industries. 
This knowledge and experience is relevant to the 
full range of FWC matters that arise for parties in 
an industry including award matters, industrial 
disputes, enterprise agreements, etc. 

• The history associated with particular award 
provisions, including relevant cases, is often very 
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No. Recommendation Ai Group’s 
position 

Comments 

important for employers and employees when the 
FWC is determining the merits of proposed 
changes to the provisions. The establishment of a 
new Minimum Standards Division with new FWC 
Members could result in insufficient regard being 
given to why existing award provisions exist and 
why they are drafted in the current manner. 

3.2 The Australian Government 
should amend s. 629 of the FW 
Act to stipulate that the 
President, a Vice President, a 
Deputy President or a 
Commissioner of the FWC, and 
the appointees of the proposed 
Workplace Standards 
Commission hold office until the 
earliest of the following: 

• he or she reaches the tenth 
anniversary of their 
appointment; 

• he or she attains the age of 
70; 

• he or she resigns or the 
appointment is terminated. 

Partially 
supported 

Ai Group supports the extension of the limit on tenure 
for FWC members from age 65 to age 70.  

However Ai Group does not support 10 year terms for 
FWC Members.  

The independence of the FWC is vital. If 10 year terms 
were implemented. the following risks would arise: 

• The risk of decisions of FWC Members being 
influenced by political factors given that they 
could be removed at the end of their 10 year 
term; 

• The risk of FWC Members being removed at the 
end of the 10 year term as a result of political 
factors, even if they have performed well; 

• The risk that many high quality candidates may 
not accept appointment as an FWC Member if 10 
year terms were implemented; and 

• The risk that a great deal of valuable experience 
would be lost if there was a frequent turnover of 
FWC Members. 

3.3 The Australian Government 
should amend the FW Act to 
change the appointment 
processes for Members of the 
FWC. The amendments would 
stipulate that: 

• an independent expert 
appointment panel should be 
established by the Australian 
Government and state and 
territory governments 

• the panel should make a 
shortlist of suitable 
candidates for Members of 
the FWC 

• the Commonwealth Minister 
for Employment should select 
Members for the FWC from 

Not 
supported 

The recommended approach would create the risk of 
the Government of the day “stacking” the 
appointment panel, with consequent “stacking” of the 
FWC. 

Ai Group proposes the following appointment process 
for FWC Members: 

• In addition to the existing practice of placing 
advertisements in newspapers, the Government 
should approach candidates with the right 
experience and qualities and canvass their interest 
in being appointed as a Member of the FWC. The 
workplace relations system is very complicated 
and appointees need to have an excellent 
knowledge of industrial laws and practices, as well 
as demonstrating fairness, wisdom and 
practicality during their careers. 

• Together with the existing practice of consulting 
State Governments and the Shadow Workplace 
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No. Recommendation Ai Group’s 
position 

Comments 

the panel’s shortlist, with 
appointments then made by 
the Governor General. 

The panel should also be charged 
with recommending individuals 
for appointment to the 
Workplace Standards 
Commission. 

In making appointments to the 
panel, governments should avoid 
appointing people who, in the 
last ten years, have had 
professional experience 
displaying a significant 
involvement representing 
employees and employers in 
courts and tribunals, or active 
participation in public debates 
regarding workplace relations 
policy.  

Appointments to the panel 
should be for a period of no 
longer than seven years. 

Relations Minister, the Government should 
confidentially consult the peak councils (Ai Group, 
ACCI and the ACTU) on candidates that the 
Government is proposing to appoint.  The peak 
councils have a deep involvement in the 
workplace relations system and daily contact with 
the FWC. They are particularly well-placed to 
identify any problems with any particular 
candidate that the Government is proposing to 
appoint, and their views should be considered 
before the Government makes a final decision. 

The Government should ensure that over time a 
roughly equal number of FWC Members with an 
employer and union background are appointed. 

3.4 The Australian Government 
should amend the FW Act to 
strengthen the FWC President’s 
existing capacity to direct the 
work of the FWC, to set standards 
for its performance, and to oblige 
members to cooperate in seeking 
to meet the standards set by the 
President and the FWC’s Member 
Code of Conduct. 

Supported This recommendation has obvious merit. 

3.5 The Australian Government 
should amend the FW Act to 
allow for greater external scrutiny 
of the performance and conduct 
of FWC Members. The 
establishment of a judicial review 
function for these purposes 
would provide for greater 
external oversight of Members 
and complement the proposed 
changes in powers of the FWC 
President to direct Members and 
set standards for their 

Supported Allowing for greater external scrutiny of the 
performance and conduct of FWC Members has merit. 
The performance of FWC Members should be 
assessed on highly objective criteria.  

Ai Group would support the publication of annual 
performance results for each Member, such as: 

• The number of times each Member’s decisions 
have been overturned on appeal in the 12 month 
period; and 

• Whether or not each Member met the benchmark 
that the FWC set regarding the handing down of 
decisions in a timely manner in the 12 months. 
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No. Recommendation Ai Group’s 
position 

Comments 

performance. If the above information was made publicly available, 
FWC Members that are clearly not performing to an 
acceptable standard could be more easily identified 
and appropriate action taken by the President of the 
FWC under s.581A, the Minister under s.641A, or the 
Commonwealth Parliament under ss.641 or 642. 

3.6 The Australian Government 
should require the FWC to 
publish more detailed 
information about conciliation 
outcomes and processes. In the 
medium term, it should also 
commission an independent 
performance review of the FWC’s 
conciliation processes, and the 
outcomes that result from these 
processes. 

Supported This additional information would be useful in 
identifying issues and problems that may need to be 
addressed. 

3.7 The Australian Government 
should commission an external 
review of the FWC’s New 
Approaches activity, at the end of 
the current pilot program. The 
review should consult widely and 
consider alternatives, such as the 
involvement of private 
conciliators in overcoming 
obstacles to better agreement 
making and averting prospective 
bargaining disputes. 

Supported Ai Group is supportive of the FWC’s New Approaches 
activity, and would actively participate in any review 
of the program.    

3.8 The FWC and the proposed 
Workplace Standards 
Commission should ensure that 
the governance of its research 
activities gives consideration to 
the views of all parties, but does 
not include direct involvement by 
them in the selection of research 
topics or modes of research. 

Not 
supported 

The FWC undertakes and commissions research for 
Annual Wage Reviews. Submissions are called for and 
a conference held each year to consider the research 
program. Ai Group, ACCI and the ACTU are heavily 
involved in this process and play an important and 
constructive role. Following consultations, the FWC 
publishes a research program. The FWC also has a 
Minimum Wage Research Group, on which Ai Group is 
represented by its Chief Economist.  In addition, from 
time to time the FWC carries out or commissions 
other research (e.g. the Australian Workplace 
Relations Study) and typically establishes a steering 
committee which includes representatives of peak 
councils of employers and employees. The current 
structure generally works well and should not be 
disturbed.  The main problem in recent times has 
been the lack of funding for FWC research.   
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No. Recommendation Ai Group’s 
position 

Comments 

Chapter 4: Minimum wages 

4.1 In undertaking the annual wage 
review, the wage regulator 
should broaden its analytical 
framework to consider 
systematically the risks of 
variations in economic 
circumstances on employment 
and on the living standards of low 
paid employees. 

Supported This recommendation has merit.  It is important that 
the FWC consider these major risks.  

Chapter 5: Variations from uniform minimum wages 

5.1 The Australian Government 
should ensure that the wage 
regulator can consider claims of 
incapacity to pay and, if 
necessary, vary its modern award 
minimum wage decision (for 
example, for an individual 
employer or on an industry, 
sector or geographical basis) after 
an annual wage review has been 
completed. 

Supported  Ai Group supports this recommendation.  

We note that the PC, at page 250, indicated that it did 
not receive any workable suggestions as to how the 
provisions of the FW Act could be improved to enable 
the FWC to more readily consider claims of ‘incapacity 
to pay’. Contrary to the PCs statement, Ai Group’s 
September 2015 Submission proposed an amendment 
to the FW Act to enable the FWC to grant an 
exemption to an individual employer or groups of 
employers, on application, who do not have the 
capacity to pay an annual wage review increase. The 
capacity to make and be granted claims on the basis 
of ‘incapacity to pay’ was available for many years 
through National Wage Decisions of the Australian 
Industrial Relations Commission (AIRC).  The former 
Incapacity to Pay Principle of the Wage Fixation 
Principles of the AIRC stated: 

“ECONOMIC INCAPACITY 

Any respondent or group of respondents to an award 
may apply to reduce and/or postpone the application 
of any increase in labour costs determined under the 
principles on the ground of very serious or extreme 
economic adversity. The merit of such application shall 
be determined in the light of the particular 
circumstances of each case and any material relating 
thereto shall be rigorously tested.”  

5.2 The Australian Government 
should request the PC to 
undertake a comprehensive 
review into Australia’s 
apprenticeship and traineeship 
arrangements. The review should 
include, but not be limited to, an 

Supported Ai Group has been an active participant in numerous 
past reviews of the apprenticeship and traineeship 
systems and would have significant involvement in 
any subsequent review. 
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No. Recommendation Ai Group’s 
position 

Comments 

assessment of:  
• the role of the current system 

within the broader set of 
arrangements for skill 
formation 

• the structure of awards for 
apprentices and trainees, 
including junior and adult 
training wages and the 
adoption of competency 
based pay progression 

• the appropriate design and 
level of government 
assistance to employers and 
individuals. The design of 
government assistance 
should take into account the 
factors that affect the supply 
and demand for 
apprenticeships and 
traineeships, including the 
impact of junior pay rates and 
immigration policy. 

Chapter 8: Repairing awards 

8.1 The Australian Government 
should amend the FW Act to: 

• remove the requirement for 
continued four yearly reviews 
of modern awards 

• add the requirement that the 
wage regulator review and 
vary awards as necessary to 
achieve the revised modern 
awards objective specified in 
recommendation 8.3.  

• In undertaking this role the 
wage regulator should: 

- use robust analysis to set 
issues for assessment, 
prioritised on the basis of 
likely high yielding gains 

- consult widely with the 
community on reform 
options. 

Partially 
supported 

Ai Group strongly supports the first dot point in 
Recommendation 8.1 which would remove the 
requirement for the Commission to conduct 4 Yearly 
Reviews. As explained in Ai Group’s submissions to the 
PC, this can be easily done by repealing s.156 of the 
FW Act. Sections 157, 158 and 160 should be retained 
in the Act to empower the FWC to vary awards at any 
time, on its own motion or on application by a 
relevant party to: 

• Ensure that awards continue to meet the modern 
awards objective (s.157); and  

• Remove ambiguity, uncertainty or errors (s.160). 

With regard to the second and third dot points, In Ai 
Group’s view the FWC should generally deal with 
applications that are made by employers, employees, 
and registered organisations to vary awards, rather 
than developing its own proposed award variations. 
This has been one of the major problems with the 
current 4 Yearly Review. The FWC has published 
exposure drafts of awards which redraft numerous 
clauses. This process has opened up numerous 
debates and arguments about entitlements, when in 
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No. Recommendation Ai Group’s 
position 

Comments 

many cases there was no evidence that the previous 
award provisions were causing any difficulties. 

See also recommendation 8.3 below. 

8.2 The wage regulator should not be 
constrained by the current 
requirement to only vary award 
wages outside of an annual wage 
review when the change is 
justified by work value reasons. 
The Australian Government 
should amend the FW Act so that 
the wage regulator has the same 
power to adjust award minimum 
wages in award reviews as the 
minimum wage panel currently 
has in annual wage reviews. 

Not 
supported 

Ai Group opposes this recommendation.  

Minimum wages are appropriately adjusted during 
Annual Wage Reviews.  Any increases to wages at 
other times should be required to meet the criteria in 
s.157(2) of the FW Act, that is: 

• The variation must be justified by work value 
reasons (as defined in s.156(4) of the FW Act); and 

• The variation must be necessary to achieve the 
modern awards objective (as set out in s.134 of 
the FW Act). 

“Work value” is an extremely important consideration 
in the making and varying of award minimum wages. 
If this requirement was removed, the safety net or 
minimum wages across awards could be distorted and 
destabilised.  

Since 1989, a vast amount of work has been done in 
achieving consistency and equity in the classifications 
and wage rates within and across awards.  The 1991 
National Wage Case Decision (Print J7400) provides an 
account of the lack of fairness which existed in award 
classification structures and wage rates prior to 1989 
and the problems which such inequity caused. The 
structural efficiency exercise was embarked upon 
from 1989 to address these problems. The outcomes 
of the structural efficiency exercise are embedded in 
the wage rates and classification structures in modern 
awards. To a large extent modern award wage and 
classification structures still bear a relationship to the 
wage rate for a base tradesperson (C10) under the 
Metal Industry Award (now the Manufacturing 
Modern Award).  

Moving away from the work value requirement would 
risk the reinstatement of the wage leapfrogging and 
inequity problems that existed prior to 1989. These 
problems have not existed since that time. 
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No. Recommendation Ai Group’s 
position 

Comments 

8.3 The Australian Government 
should replace the current 
modern awards objective in the 
FW Act with a new objective 
requiring the wage regulator to 
ensure that modern awards, 
together with the National 
Employment Standards, provide a 
minimum safety net of terms and 
conditions, which promote the 
overall wellbeing of the 
community, taking into account: 

a.   the needs of the employed; 
and 

b.  the need to increase 
employment; and 

c.  the needs of employers; and 

d.  the needs of consumers; and 

e.  the need to ensure modern 
awards are easy to 
understand. 

Partially 

supported 

 

The criteria in the current modern awards objective 
are worthwhile except for s.134(da) which should be 
deleted (see Recommendation 15.2 below). 

There would be benefit in adding some additional 
criteria to the minimum wages objective to ensure 
that the matters recommended by the PC are 
covered. For example, “the needs of consumers” 
should be taken into account when the FWC sets or 
varies penalty rates. 

In addition to these changes to the modern awards 
objective, a change should be made to the minimum 
wages objective (s.284) to insert the following 
additional consideration for the FWC to take into 
account: 

“The level of minimum wages in Australia 
compared to minimum wages in other developed 
countries including Australia’s major trading 
partners”. 

 

8.4 The Australian Government 
should amend Part 2-3 of the FW 
Act to allow variations to modern 
awards if necessary to achieve or 
improve outcomes according to 
the revised modern awards 
objective. 

Not 
supported 

See comments above regarding Recommendations 
8.1, 8.2 and 8.3. 

Chapter 15: Policies for weekend penalty rates 

15.1 The FWC should, as part of its 
current award review process: 

• set Sunday penalty rates that 
are not part of overtime or 
shift work at the higher of 
125 per cent and the existing 
Saturday award rate for 
permanent employees in the 
hospitality, entertainment, 
retail, restaurant and cafe 
industries  

• set weekend penalty rates to 
achieve greater consistency 
between the above 

Supported This recommendation is very important 

Ai Group is pleased that the PC’s reference to the 
hospitality, entertainment, retail, restaurants and cafe 
(HERRC) industries, includes the fast food sector of the 
retail industry (see footnote 121 on page 406).  

Ai Group is currently representing fast food employers 
in a major FWC case concerning the review of penalty 
rates in the Fast Food Industry Award 2010. Fast food 
industry employers are seeking a reduction in the 
Sunday penalty rate to align with the Saturday penalty 
rate; an outcome consistent with Recommendation 
15.1. 

The proposed one year notice period is, in Ai Group’s 
view, excessive. 
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No. Recommendation Ai Group’s 
position 

Comments 

industries, but without the 
expectation of a single rate 
across all of them 

• investigate whether weekend 
penalty rates for casuals in 
these industries should be set 
so that casual penalty rates 
on weekends would be the 
sum of the casual loading and 
the revised penalty rates 
applying to permanent 
employees, with the principle 
being that there should be a 
clear rationale for departing 
from this. 

There should be one year’s notice 
before these changes are made. 

15.2 In the event that the Australian 
Government does not modify the 
modern awards objective in line 
with recommendation 8.3, it 
should amend the FW Act to 
clarify that in its award decisions, 
the wage regulator would not be 
obliged to provide additional 
remuneration for weekend work, 
though it would retain the 
discretion to do so if warranted 
by industry circumstances. 

Supported It would be consistent with this recommendation to 
repeal s.134(da) of the FW Act which requires that the 
FWC consider the need to provide additional 
remuneration for, among other circumstances, 
working unsocial, irregular or unpredictable hours and 
working on weekends or public holidays.  

Section 134(da) was inserted into the FW Act by the 
previous Labor Government and was motivated by 
political objectives to constrain the FWC’s freedom to 
reduce penalty rates in modern awards.  

15.3 The South Australian, Western 
Australian and Queensland 
Governments should remove 
anti-competitive remnant 
shopping hour restrictions. 

Supported This is a worthwhile recommendation.  

15.4 The FWC should not reduce 
penalty rates for existing public 
holidays. 

Not 
supported 

The recommendation overlooks the structure of the 
award system and the freedom of parties to seek a 
variation to a modern award. The party seeking the 
variation must convince the FWC that the variation is 
necessary to meet the Modern Awards Objective.  

A party should continue to be free to seek a reduction 
in penalty rates for existing public holidays, and such 
matter should be determined by the FWC on its 
merits. 
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No. Recommendation Ai Group’s 
position 

Comments 

Chapter 16: National Employment Standards 

16.1 The FWC should, as a part of the 
current four yearly review of 
modern awards, give effect to 
s. 115(3) of the FW Act by 
incorporating terms that permit 
an employer and an employee to 
agree to substitute a public 
holiday for an alternative day into 
all modern awards. 

Supported This would ensure that all award-covered employees 
are able to reach agreement with their employer to 
substitute a day proclaimed as a public holiday for an 
alternative day. 

16.2 The Australian Government 
should amend the National 
Employment Standards so that 
newly designated state and 
territory public holidays are not 
subject to public holiday penalty 
rates or a paid day of leave. 

Supported This recommendation partially addresses the 
problems caused by State Governments recently 
proclaiming unwarranted additional public holidays 
(e.g. “Footy Friday” in Victoria) which have imposed 
substantial additional costs upon employers and 
reduced productivity and competitiveness. 

 

16.3 Periodically, the Australian, state 
and territory governments should 
jointly examine whether there 
are any grounds for extending the 
existing 20 days of paid annual 
leave in the National Employment 
Standards, with a cash out option 
for any additional leave where 
that suits the employer and 
employee. Such an extension 
should not be implemented in the 
near future, and if ultimately 
implemented, should be achieved 
through a negotiated tradeoff 
between wage increases and 
extra paid leave. 

Not 
supported 

Ai Group opposes this recommendation. The existing 
20 day annual leave entitlement in the NES is already 
very generous, and many shift workers receive an 
additional week of annual leave. There are no valid 
grounds for extending existing annual leave 
entitlements.  

Chapter 17: Unfair dismissal 

17.1 The Australian Government 
should introduce: 

• non refundable requirements 
on the fees for lodgment of 
unfair dismissal claims 

• a subsequent fee, also non 
refundable, and of an 
equivalent dollar amount to 
the upfront lodgment fee, for 

Supported This recommendation would provide some deterrent 
to the pursuit of speculative unfair dismissal claims 
without imposing a barrier to genuine claims. 
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position 

Comments 

unfair dismissal cases going 
to arbitration. 

The FWC should also advise all 
parties that, based on recent 
decisions, a majority of arbitrated 
cases do not lead to 
compensation. 

17.2 The Australian Government 
should amend the FW Act to give 
the FWC clearer powers, in 
limited circumstances, to deal 
with unfair dismissal applications 
before conducting a conference 
or hearing, and based on forms 
provided by applicants and 
respondents (that is, ‘on the 
papers’). 

Supported This recommendation has some similarity to the 
proposal set out in Ai Group’s March 2015 submission 
to the PC. We proposed that jurisdictional issues 
relating to unfair dismissal matters be dealt with 
separately (and ‘on the papers’ where appropriate) 
and prior to the substantive issues. Such an approach 
would improve the cost effectiveness and efficiency of 
the unfair dismissal system. 

17.3 The Australian Government 
should amend Division 3 of 
Part 3-2 of the FW Act to 
introduce a two-stage test for 
considering whether a person has 
been unfairly dismissed. The first 
stage should determine whether 
there was a valid reason for the 
dismissal. If yes, the second stage 
test should determine whether 
any of the factors currently listed 
in s. 387 (b) - (h) result in the 
dismissal being deemed harsh 
unjust or unreasonable. 

Supported This recommendation has merit.  

17.4 The Australian Government 
should change the penalty regime 
for unfair dismissal cases so that: 

• employees can only receive 
compensation when they 
have been dismissed without 
reasonable evidence of 
persistent significant 
underperformance or serious 
misconduct 

• procedural errors by an 
employer should not result in 
reinstatement or 
compensation for a former 

Supported Ai Group supports the apparent intent of this 
recommendation, which would ensure that an 
employee could only receive compensation if he or 
she has been dismissed without reasonable evidence 
of persistent significant underperformance or serious 
misconduct.  

It is not clear from the recommendation which body 
would do the counselling or education. This is a role 
perhaps more aligned with the FWO’s functions than 
the FWC’s. Also, even though the FWO regularly 
makes applications to courts, this is not a role that the 
FWC should carry out. 

Consideration should be given to how this 
recommendation would operate in respect of 
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employee, but can, at the 
discretion of the FWC, lead to 
either counselling and 
education of the employer, or 
penalties. In repeated or 
serious cases, the FWC could 
seek penalties by making an 
application to the Federal 
Court or Federal Circuit 
Court. 

redundancy matters. It is not unusual for an unfair 
dismissal application to be pursued when an 
employee is made redundant. If the termination of 
employment constitutes a “genuine redundancy” (as 
defined in s.389 of the FW Act), the termination is 
excluded from the unfair dismissal laws (see s.385(d)). 
However, if the termination is not a “genuine 
redundancy”, for example because the employer did 
not redeploy the employee in circumstances where it 
would have been reasonable to do so, the employee 
can currently pursue an unfair dismissal claim.  

Ai Group has proposed changes to the definition of 
“genuine redundancy” in Table 2 below. 

17.5 The Australian Government 
should remove the emphasis on 
reinstatement as the primary goal 
of the unfair dismissal provisions 
in the FW Act. 

Supported In many instances reinstatement is not practicable 
because the dismissal has caused the employment 
relationship to break down.  

The FW Act ought to be amended to remove the 
emphasis on reinstatement to enable the FWC to 
freely determine whether reinstatement or 
compensation is more appropriate in circumstances 
where a dismissal is unfair. 

17.6 Conditional on implementation of 
the other recommended changes 
to the unfair dismissal system 
within this report, the Australian 
Government should remove the 
(partial) reliance on the Small 
Business Fair Dismissal Code 
within the FW Act. 

Not 
supported 

Ai Group opposes this recommendation.  In Ai Group’s 
experience most unfair dismissal claims pursued 
against small employers do not succeed and the Fair 
Dismissal Code has had an important role to play in 
this regard. While it is easy to point to a small number 
of cases where a dismissal by a small employer has 
been held to not be consistent with the Code, in the 
vast majority of cases the Code has not been 
problematic. 

The Code lowers the procedural hurdles for a small 
business to overcome when dismissing an employee. 
This is appropriate because small businesses do not 
typically have access to dedicated human resources 
staff.  To the extent that there are any deficiencies in 
the Code, these should be addressed through 
amending the Code, not abolishing it. 
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Chapter 18: General protections 

18.1 The Australian Government 
should amend the FW Act to 
formally align the discovery 
processes used in general 
protection cases with those 
provided in the Federal Court’s 
Rules and Practice Note 5 CM5. 

Supported Ai Group has not identified any difficulties with this 
recommendation. 

18.2 The Australian Government 
should amend s. 341 of the FW 
Act and related explanatory 
material to more clearly define 
the meaning and application of 
workplace rights.  

• Modified provisions should 
indicate that the exercise of a 
workplace right in instances 
where a complaint or inquiry 
has resulted in alleged 
adverse action must involve 
instances bearing a direct and 
tangible relation to a person’s 
employment. 

• In this regard, consideration 
should also be given to a 
standard ‘test’ formulation, 
such as applies in Part 3-1 
with regard to dismissals 
being ‘harsh, unjust or 
unreasonable’. 

Supported This recommendation has merit. The concept of a 
“workplace right” is not currently adequately defined 
which creates significant risks for employers. 

The reference to Part 3-1 in the recommendation 
should be to Part 3-2 (Unfair Dismissal).  

18.3 The Australian Government 
should introduce a provision 
within the FW Act to allow the 
awarding of costs against an 
applicant who unsuccessfully 
pursues a dismissal claim under 
Part 3-1 in the face of a FWC 
recommendation that the claim 
not proceed. 

Supported Ai Group supports this recommendation.  

A provision similar to s. 400A of the FW Act (which 
applies to unfair dismissal matters) should be inserted 
into the general protections. Such a provision would 
capture all unreasonable actions of parties with 
respect to a general protections application, including, 
but not limited to, pursuing a dismissal claim in the 
face of an FWC recommendation that the claim not 
proceed.  
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18.4 The Australian Government 
should amend Schedule 5.2 of the 
FW Act to require the FWC to 
report more information about 
general protections matters. 
Adequate resourcing should be 
provided to the FWC to improve 
its data collection and reporting 
processes in this area 

Supported This recommendation has merit. 

 

18.5 If there is continuing growth in 
general protections case numbers 
reported by the FWC, the 
Australian Government should 
further review the operation of 
the general protections within 
18 months of the implementation 
of recommendations 18.1 to 18.4. 

Supported This recommendation has merit. 

 

Chapter 20: Enterprise bargaining 

20.1 The Australian Government 
should amend the FW Act to: 

• allow the FWC wider 
discretion to overlook minor 
procedural or technical errors 
when approving an 
agreement, as long as it is 
satisfied that the employees 
were not likely to have been 
placed at a disadvantage 
because of an unmet 
procedural requirement. 

• extend the scope of this 
discretion to include minor 
errors or defects relating to 
the issuing or content of a 
notice of employee 
representational rights. 

 

 

 

 

Supported This is a very important recommendation. As 
identified by the PC, there is currently an undue 
emphasis placed on procedural requirements when 
the FWC is determining whether to approve an 
agreement.  This causes problems for employers, 
employees and their representatives.  

The problems which are occurring are often the direct 
result of inappropriate legislative provisions, which 
give the FWC very little discretion to overlook minor 
procedural requirements.  

Amongst the required changes, s.174(1A) of the FW 
Act needs to be repealed. This ill-conceived provision 
is currently causing major problems for employers, 
employees, bargaining representatives and the FWC. 
Numerous enterprise agreements which benefit all 
parties are being reluctantly rejected by the FWC 
because of very minor alleged deficiencies in the 
wording of Notices of Employee Representational 
Rights. For example, see [2016] FWC 385 regarding 
the rejection of a DP World enterprise agreement. 
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20.2 The Australian Government 
should amend the FW Act to: 

• remove matters pertaining to 
the relationship between 
employer and employee 
organisations from the list of 
permitted matters in 
enterprise agreements 

• specify that an enterprise 
agreement may only contain 
terms about permitted 
matters. 

Supported This is an extremely important recommendation. 
Consistent with Ai Group’s submissions to the PC, this 
recommendation should be implemented through: 

• Deleting s.172(1)(b); and 

• Including the following additional paragraph in 
s.194 (Meaning of Unlawful Term): 

“(i) a  term that is not about a permitted matter” 

This approach would reinstate similar arrangements 
to those that were in operation prior to the FW Act. 

20.3 The Australian Government 
should amend s. 203 of the FW 
Act to require enterprise 
flexibility terms to permit 
individual flexibility arrangements 
to deal with all the matters listed 
in the model flexibility term, 
along with any additional matters 
agreed by the parties. 

Supported The recommendation is consistent with Ai Group’s 
submissions to the PC. The recommendation was also 
made by the 2012 FW Act Review (Recommendation 
24).   

20.4 The Australian Government 
should amend s. 186(5) of the FW 
Act to allow an enterprise 
agreement to specify a nominal 
expiry date that: 

• can be up to five years after 
the day on which the FWC 
approves the agreement, or 

• matches the life of a 
greenfields project. The 
resulting enterprise 
agreement could exceed five 
years, but where it does so, 
the business would have to 
satisfy the FWC that the 
longer period was justified. 

 

 

 

 

 

 

Supported This recommendation has substantial merit.  

There is no reason why an enterprise agreement 
should not have a life of five years if this is what the 
employer and employees covered by the agreement 
prefer. Enterprise bargaining is often costly and 
disruptive. 

Also, many major projects have a life of more than 5 
years. The expiry of enterprise agreements during the 
life of the project can be extremely disruptive and 
damaging. 
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20.5 The Australian Government 
should amend the FW Act to 
replace the better off overall test 
for approval of enterprise 
agreements with a new 
no-disadvantage test. 

The no-disadvantage test would 
be conducted by the FWC. It 
would assess that, at the test 
time, each class of employee, and 
each prospective class of 
employee, would not be placed at 
a net disadvantage overall by the 
agreement, compared with the 
relevant modern award(s). 

Supported Ai Group supports this recommendation. The No 
Disadvantage Test should incorporate the following 
elements: 

• The comparison should be against the relevant 
modern award; and 

• The “test time” should be the time the application 
for approval of the agreement is made (as 
currently applies under s.196(3)). 

 

20.6 The Australian Government 
should amend the FW Act so that 
a person could only be an 
employee bargaining 
representative if: 

• they represent a registered 
employee organisation with 
at least one member covered 
by the proposed agreement, 
or 

• they were able to 
demonstrate that they were 
nominated as a 
representative by a 
prescribed minimum number 
of employees (say, 20 
employees) or 5 per cent of 
the employees to be covered 
by the agreement (whichever 
is smaller), or 

• the employer agrees to 
recognise them as a 
bargaining representative. 

 

 

 

 

 

Supported This recommendation has merit. It addresses the 
problem of employers being required to bargain with 
a large number of bargaining representatives, while 
allowing the employer to recognise bargaining 
representatives for one or a few employees should 
they choose to do so. 
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Chapter 21: Greenfields agreements 

21.1 The Australian Government 
should amend the FW Act so that 
if an employer and union have 
not reached a negotiated 
outcome for a greenfields 
agreement after three months, 
the employer may: 

• continue negotiating with the 
union 

• request that the FWC 
undertake ‘last offer’ 
arbitration by choosing 
between the last offers made 
by the employer and the 
union 

• submit the employer’s 
proposed greenfields 
arrangement for approval 
with a 12 month nominal 
expiry date. 

Regardless of the 
agreement-making process 
chosen by the employer, the 
ensuing greenfields arrangement 
must pass the no-disadvantage 
test specified in 
recommendation 20.5. 

Supported  Consistent with Ai Group’s submissions to the PC, the 
minimum negotiating period should commence as 
soon as the employer initiates bargaining or agrees to 
bargain with the union/s, rather than requiring the 
service of a particular notice on the union/s. 

21.2 The Australian Government 
should amend the FW Act to 
allow for the establishment of 
project proponent greenfields 
agreements. 

When seeking approval of a 
greenfields agreement, a project 
proponent (such as a head 
contractor) could seek to have its 
agreement recognised as a 
project proponent greenfields 
agreement. 

Once a project proponent 
greenfields agreement is in place 
for a project, subcontractors that 
subsequently join the project, 
and that do not have a current 

Supported This recommendation has some similarity to the 
proposal in Ai Group’s September 2015 submission to 
the PC that the minimum negotiation period for 
employer greenfields agreements (see 
Recommendation 21.1) should not apply in the 
following circumstances: 

“If a head contractor makes a greenfields 
agreement to create a project-specific framework 
agreement for the project, the minimum 
negotiation period should not apply to the 
subcontractors’ agreements as this would result 
in lengthy project delays.”  
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enterprise agreement covering 
their employees on the project, 
should have the option of 
applying to the FWC to also be 
covered by the project proponent 
greenfields agreement. To 
approve the application, the FWC 
must be satisfied that: 

• the subcontractor does not 
have an existing enterprise 
agreement that covers its 
employees on the project 

• the subcontractor was not 
coerced by any party into 
joining the project proponent 
greenfields agreement 

• the project proponent 
greenfields agreement would 
pass a no-disadvantage test 
for the employees of the 
subcontractor against the 
relevant award. 

The FWO and Fair Work Building 
and Construction should 
periodically carry out 
investigations to audit 
compliance and ensure that 
parties are not being coerced into 
signing on to project proponent 
agreements. Sanctions should be 
put in place for parties found to 
be engaging in coercion, including 
financial penalties and exclusion 
from having future access to 
project proponent arrangements 
for a specified period of time. 

 

 

 

 

 

 

 

 

 
Ai Group’s Response to the Final Report of the PC Inquiry into the Workplace Relations Framework 22 

 



No. Recommendation Ai Group’s 
position 

Comments 

Chapter 22: Individual arrangements 

22.1 The Australian Government 
should amend the FW Act so that 
the flexibility term in a modern 
award or enterprise agreement 
can permit written notice of 
termination of an individual 
flexibility arrangement by either 
party to be a maximum of 1 year 
if agreed by the employee and 
employer. The Act should specify 
that the default termination 
notice period should be 
13 weeks. 

Supported This recommendation would increase flexibility for 
employers and employees. 

22.2 The Australian Government 
should amend the FW Act to 
introduce a new no-disadvantage 
test to replace the better off 
overall test for the assessment of 
individual flexibility 
arrangements.  

To encourage compliance the 
FWO should: 

• provide more detailed 
guidance for employees and 
employers on the 
characteristics of an 
individual flexibility 
arrangement that satisfies 
the new no-disadvantage 
test, including template 
arrangements 

• investigate the desirability of 
upgrading its website to 
provide a platform to assist 
employers and employees to 
assess whether the terms 
proposed in an individual 
flexibility arrangement satisfy 
a no-disadvantage test 
including non-monetary 
terms. 

 

 

Supported  This recommendation would increase the use of IFAs 
which would be of benefit to employers and 
employees.  

The No Disadvantage Test for IFAs needs to enable 
non-monetary benefits to be taken into account. The 
Explanatory Memorandum for the Fair Work Bill 2008 
makes it clear that the policy intent with IFAs is to 
allow non-monetary benefits to be taken into account 
when determining whether an employee is better off 
overall (e.g. see the Illustrative Example after 
paragraph 867 in the Explanatory Memorandum). 

There would be benefit in the FWO offering an 
optional vetting process for IFAs. An employer should 
have the option of providing a copy of a proposed IFA 
to the FWO and obtaining confirmation that, in the 
opinion of the FWO, the IFA complies with the FW Act.  

There would also be benefit in the FW Act being 
amended to implement a statutory defence for 
employers who enter into an IFA reasonably believing 
that the IFA complies with the Act. This would reduce 
risk and increase certainty for employers thereby 
encouraging more employers to enter into IFAs with 
their employees. 
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22.3 The FWO should develop an 
information package on 
individual flexibility arrangements 
and distribute it to employers, 
particularly small businesses, with 
the objective of increasing 
employer and employee 
awareness of individual flexibility 
arrangements. It should also 
distribute the package to the 
Australian Small Business and 
Family Enterprise Ombudsman, 
the various state government 
offices of small business, major 
industry associations and 
employee representatives. 

Supported This recommendation would increase the use of IFAs 
which would be of benefit to employers and 
employees.  

Chapter 23: Enterprise contract 

23.1 The Australian Government 
should amend the FW Act to 
create a new employment 
instrument, the enterprise 
contract (EC) that would allow 
businesses the flexibility to vary 
an award or awards for a class of 
employees (as nominated by the 
employer) to suit their business 
operations. 

The employer would be able to 
offer the EC as a condition of 
employment for new employees, 
with existing employees able to 
join the EC if they choose 
(coercion would be unlawful). 
The EC could not be offered to 
existing employees who are, or 
new employees who would be, 
covered by an enterprise 
agreement. 

The Australian Government 
should also amend the Act to 
provide the following protections 
to employers and safeguards to 
employees so that the 
employee’s wages and conditions 
under the EC are not below those 
set out in the relevant award or 

Supported  Ai Group supports the concept of ECs. However, the 
proposed 12 month opt-out period would create 
significant uncertainty and would deter employers 
from hiring employees on the basis of ECs. The 
proposed maximum three year nominal term for ECs 
which is substantially less than the proposed five year 
maximum term for enterprise agreement provides 
sufficient protection, particularly when the very 
extensive other protections proposed by the PC are 
considered. 
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awards in net terms: 

• there would be a 
requirement that no 
employee is disadvantaged, 
in net terms, under the EC 
when compared with the 
award (the no-disadvantage 
test (NDT)) and that the EC 
cannot set a standard below 
the National Employment 
Standards or minimum wage 

• employees to be covered by 
an EC would each be 
provided with a personal 
statement about how the EC 
meets the NDT compared 
with the award. The 
employee covered by the EC 
would sign the personal 
statement 

• a personal statement from 
any incumbent employee 
joining an EC must 
accompany the EC template 
provided to the FWC. The 
FWC would apply the NDT, 
but only if the employer 
sought pre-approval or if the 
tradeoff to pass the NDT 
depends on non-cash 
benefits 

• employers that use the EC, 
but choose not to have it 
approved against the NDT, 
must retain a list of all 
employees covered by the EC, 
for its full term. Failure to 
provide this list, on request, 
to the FWO would be an 
offence 

• employers would be liable to 
pay an affected employee or 
employees the full amount of 
their lost wages, where the 
employer does not seek 
approval for the EC and is 
later found to have breached 
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the NDT  

• all ECs (approved and 
non-approved) would be 
available for scrutiny by the 
FWO and third parties, 
through the lodgment of all 
EC templates with the FWC 
and publication on its 
website. 

The Australian Government 
should also introduce penalties in 
the Act that may apply where 
there is wilful misconduct in the 
use of the new EC provisions. 

ECs should operate for a nominal 
period of three years, although 
employees should be able to opt 
out and fall back to the relevant 
modern award after 12 months of 
joining the EC, as an additional 
protection.  

Future use by an employer of an 
EC should depend on their proper 
use of any previous ECs. 

23.2 The FWC and FWO should have 
joint responsibility for the 
enterprise contract. The FWC 
should be responsible for 
developing and maintaining a 
lodgment and optional approval 
system for the enterprise 
contract. The FWO should be 
responsible for education, 
compliance, auditing of and 
monitoring enterprise contracts. 

To assist employer compliance 
and employee awareness, the 
FWO should conduct a six-month 
information campaign prior to 
the enterprise contract system 
coming into force. 

The Australian Government 
should provide additional 
resourcing to the FWC and FWO 
to undertake these functions. 

Supported These proposals have merit. 
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Chapter 25: Alternative forms of employment 

25.1 The Australian Government 
should amend the FW Act to 
make it unlawful to misrepresent 
an employment relationship or a 
proposed employment 
arrangement as an independent 
contracting arrangement (under 
s. 357) where the employer could 
be reasonably expected to know 
otherwise. 

Not 
supported 

Ai Group opposes the replacement of the 
“recklessness” test in the sham contracting laws with 
a “reasonableness test”.  The small number of sham 
contracting cases which have been pursued by the 
FWO to date highlights that the laws are not being 
widely breached.  

The sham contracting laws were tightened when the 
FW Act was implemented and a further tightening is 
not justified. 

25.2 The Australian Government 
should amend the FW Act so that 
enterprise agreement terms that 
restrict the: 

(a) engagement of independent 
contractors and labour hire 
workers, or regulate the terms of 
their engagement, should 
constitute unlawful terms under 
s. 194 of the Act 

(b) engagement of casual workers 
should constitute unlawful terms 
under s. 194 of the Act. 

The Australian Government 
should also specify in the Act that 
enterprise agreement terms 
could not restrict an employer’s 
prerogative to choose an 
employment mix suited to their 
business — for example by 
deterring or discouraging the use 
of casual workers by restricting 
their hours of work. 

 

 

 

 

 

 

 

 

Supported This recommendation is very important and needs to 
be implemented without delay 

In addition to prohibiting such provisions in enterprise 
agreements, similar restrictions should apply to the 
content of awards. 
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 Chapter 26: Transfer of business 

26.1 The Australian Government 
should give the FWC more 
discretion to order that an 
employment arrangement (such 
as an enterprise agreement) of 
the old employer does not 
transfer to the new employer, 
where that improves the 
prospects of employees gaining 
employment with the new 
employer. This should be 
achieved by amending the object 
(at s. 309) of the transfer of 
business rules in the FW Act to 
include the interests of 
continuing employment for 
employees of the old employer. 
Consideration should also be 
given to whether this should be 
echoed in the list of factors the 
FWC must take into account in 
ss. 318 and 320. 

Supported  Ai Group supports this recommendation. We also 
support amendments to ss.318 and 320 of the FW Act 
to require the FWC to take into account the prospects 
of employees gaining employment with the new 
employer when determining applications that a 
‘transferable instrument’ not transfer (s.318) or that it 
be varied (s.320). 

  

26.2 The Australian Government 
should amend Part 2-8 of the FW 
Act to make clear that a new 
employer can make an offer of 
employment to an employee of 
the old employer conditional on 
the FWC granting an order under 
s. 318 that the employee’s 
employment arrangement would 
not transfer to the new employer. 

Supported The recommendation is consistent with the 
arguments advanced by Ai Group in its September 
2015 submission and in particular the uncertainty 
presented to employers and employees by the 
decision of Vice President Hatcher in Lend Lease 
Building Contractors Pty Ltd [2014] FWC 9192. In this 
decision Hatcher VP decided that the FWC does not 
have the jurisdiction to make an order if the 
employment offer by the new employer to the 
transferring employees is conditional upon the order 
being granted. Other FWC Members have taken a 
different view. 

26.3 The Australian Government 
should amend Part 2-8 of the FW 
Act to provide that a transferring 
employment arrangement 
automatically terminates 
12 months after the transfer, 
except in transfers between 
associated entities. The 
transferring employees should be 
permitted to commence 
bargaining for a replacement 

Supported 
with 
amendment 

 

Ai Group supports the thrust of this recommendation 
but the following amendments should be made: 

• Ai Group does not agree that associated entities 
should be excluded from the amendment or with 
the PC’s reasoning for excluding such entities. The 
purported risk (see page 841 of the Final Report) 
that employers would engineer a restructure of 
their businesses for the sole purpose of triggering 
the termination of an enterprise agreement is 
extremely unlikely.  
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enterprise agreement nine 
months after the transfer. If a 
replacement agreement has not 
been approved by the 12 month 
date, the transferring employees 
would automatically be covered 
by any other instrument covering 
the new employer, including the 
relevant modern award. 

• The transferring employees should not be 
permitted to bargain for a replacement 
agreement in circumstances where another 
enterprise agreement applies to the new 
employer and has not reached its nominal expiry 
date. This would expose the new employer to 
potential protected industrial action in 
circumstances where the new employer will often 
be unlikely to support the transferring employees 
being covered by a separate agreement to the 
new employer’s other employees. 

• The transferring employees should not be 
permitted to bargain for a replacement 
agreement in circumstances where the new 
employer has not initiated or agreed to bargain, 
unless a majority support determination has been 
issued by the FWC. 

26.4 The Australian Government 
should amend the FW Act so that 
when employees, on their own 
initiative, seek to transfer to a 
related entity of their current 
employer, they will be subject to 
the terms and conditions of 
employment provided by the new 
employer. 

Supported This approach is sensible and fair to all parties. It is 
consistent with Ai Group’s submissions to the PC and 
consistent with a recommendation of the 2012 Fair 
Work Act Review. 

26.5 The Australian Government 
should amend Part 2-8 of the FW 
Act so that an employment 
arrangement does not transfer 
between associated entities in 
situations where the employee is 
redeployed to avoid being made 
redundant. 

Supported This is a worthwhile amendment and would assist in 
preventing unnecessary redundancies. 

26.6 The Australian Government 
should monitor and evaluate the 
impact of the transfer of business 
provisions in Part 2-8 of the FW 
Act, including the collection of 
evidence on whether there is any 
noticeable change in the type of 
orders made, the degree to which 
restructuring occurs, employment 
movements and changes in 
employee conditions associated 
with transfers. 

Supported This is a sensible proposal. 
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Chapter 27: Industrial disputes 

27.1 The Australian Government 
should amend Part 3-3 of the FW 
Act to: 

• allow a protected action 
ballot to contain a single 
question authorising all forms 
of protected industrial action 
without specifying each type 
of action. Bargaining 
representatives would be 
permitted to voluntarily 
include ballot questions on 
specific types of action 

• remove the requirement that 
industrial action be taken 
within 30 days (or 60 days 
with an extension) for a 
protected action ballot result 
to continue to be valid 

• apply a 120 day expiry period 
to a successful protected 
action ballot result, 
regardless of whether 
protected industrial action is 
taken during the period, after 
which a new ballot must be 
held if further protected 
industrial action is to be 
authorised. 

First two dot 
points are 
not 
supported 

Third dot 
point is 
supported 

The recommendation in dot point one that protected 
action ballots not specify particular types of industrial 
action would be unfair on employees and employers: 

• An employee might support the imposition of a 
ban on overtime or a one day stoppage, but 
strongly oppose an indefinite strike. 

• An employer is entitled to know at the ballot stage 
(and not just when 72 hours’ notice is given of the 
taking of the action) what types of protected 
industrial action may be taken. This is important 
to enable the employer to exercise its right to 
implement measures to mitigate the effects of the 
industrial action.  

With respect to the second dot point in the 
recommendation, the removal of the current 30 day 
‘use it or lose it’ rule would be unfair: 

• If industrial action is not taken within 30 days (or 
as extended up to 60 days), the composition of 
the workforce may have changed since the ballot 
was conducted, or a majority of employees may 
no longer support the taking of the industrial 
action.  

• An employer is entitled to know at the ballot stage 
(and not just when 72 hours’ notice is given of the 
taking of the action) of the time period in which 
industrial action may be taken. This is important 
to enable the employer to exercise its right to 
implement measures to mitigate the effects of the 
industrial action. The existing period is already 
quite lengthy and any extension is not warranted. 

The proposal in the third dot point in the 
recommendation has merit. 

27.2 The Australian Government 
should amend the FW Act to 
clarify that when determining 
whether to suspend or terminate 
industrial action under s. 423 or 
s. 426, the FWC should interpret 
the word ‘significant’ as 
‘important or of consequence’, 
subject to the relevant factors for 
consideration under s. 423(4) or 
s. 426(4). 

Not 
supported  

Ai Group does not agree with the PC that it is 
necessary to define “significant” in the FW Act, or that 
the FWC has not applied a sufficiently high bar when 
determining whether to suspend or terminate 
industrial action. It is appropriate that a high bar apply 
in all circumstances where the right to take industrial 
action is terminated and arbitration can be imposed, 
because the concept of compulsory arbitration is 
inconsistent with enterprise bargaining. The outcome 
of arbitration is not an enterprise agreement but an 
outcome which is imposed by a third party. 
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position 

Comments 

27.3 The Australian Government 
should amend s. 423(2) of the FW 
Act such that the FWC may 
suspend or terminate protected 
industrial action where it is 
causing, or threatening to cause, 
significant economic harm to the 
employer or the employees who 
will be covered by the 
agreement, rather than harm to 
both parties (as is currently the 
case). 

A party engaged in protected 
industrial action would not be 
able to seek to have its own 
industrial action suspended or 
terminated on the basis of 
significant economic harm to 
itself. 

Supported This recommendation has merit for the purposes of 
s.423 which relates to harm at the enterprise level. 

27.4 The Australia Government should 
amend s. 424(1)(c) of the FW Act 
to remove a threat to ‘welfare’ as 
grounds for suspending or 
terminating protected industrial 
action, while retaining the 
protections relating to life, 
personal safety or health. 

Not 
supported 

Threats to the welfare of the population (or an 
important part of it) can be very harmful, e.g. a ban on 
the release of university or HSC results which students 
need in order to obtain employment. 

Section 424(1)(c) of the FW Act is based on 
longstanding provisions in the Workplace Relations 
Act 1996 and there are no valid grounds for removing 
this important community protection.  

In Ai Group’s experience, the FWC imposes a very high 
bar when determining applications under s.424, as the 
High Court determined was necessary in the Coal and 
Allied case (2000) 203 CLR 194, relating to the 
equivalent provisions in the Workplace Relations Act 
1996. 

27.5 The Australian Government 
should amend the FW Act so that 
where a group of employees have 
withdrawn notice of industrial 
action, employers that have 
implemented a reasonable 
contingency plan in response to 
the notice of industrial action 
may stand down the relevant 
employees, without pay, for the 
duration of the employer’s 
contingency response. 

Supported This recommendation is sensible and addresses the 
current union tactic of withdrawing notified industrial 
action at the last minute to inflict harm upon the 
employer without the employees suffering any loss of 
pay. In some industries, due to the damage caused by 
industrial action, very costly contingency plans need 
to be put in place when industrial action is notified. 
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27.6 The Australian Government 
should amend the FW Act so that 
where employees engage in 
protected industrial action that 
last less than 15 minutes, the 
employer should be permitted to 
choose to either: 

• deduct a 15 minute 
increment from employee 
wages, or 

• pay employees for the brief 
period of industrial action, if 
the employer is willingly 
doing so to avoid the 
administrative costs of 
complying with prohibitions 
on strike pay. 

It should remain unlawful for 
employees or employee 
representatives to ask an 
employer to pay them for any 
period of industrial action. 

Not 
supported 

This proposal waters down the provisions outlawing 
strike pay and accordingly is not in the community’s 
interests. 

27.7 The Australian Government 
should amend the FW Act to 
more explicitly allow employers 
to engage in more graduated 
forms of protected industrial 
action in response to employee 
industrial action. 

Forms of employer response 
action that should be permitted 
include: 

• instituting limits or bans on 
overtime (analogous to 
employee overtime bans) 

• directing employees to only 
perform a particular subset of 
their normal work functions 
and adjusting their wages 
accordingly (analogous to 
employee partial work bans) 

• reducing hours of work 
(analogous to employee work 
stoppages). 

Where an employer restricts 

Supported  Ai Group supports this recommendation but in order 
for the amendments proposed to be effective, it is 
important that changes to the general protections are 
made to protect employers from claims of adverse 
action when taking employer response action.  

The definition of “adverse action” in the FW Act must 
exclude reasonable employer responses to protected 
industrial action. Actions often need to be taken by 
employers to mitigate the effects of industrial action 
and to defend against it.  

Standing down an employee engaged in protected 
industrial action is appropriately excluded from the 
definition of “adverse action” (s.342(4)). However, 
other reasonable employer conduct in response to 
protected industrial action is not expressly excluded 
from the meaning of “adverse action” in s.342 and 
thereby potentially captured by the general 
protections. Examples include: 

• Not offering overtime on the weekend to 
individual employees who have taken strike action 
during the previous week, but offering weekend 
overtime to those who have not; 
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employees’ work duties or hours 
of work, employees should be 
permitted in response to refuse 
to perform any work (as is 
currently the case for employers 
with respect to employee partial 
work bans). 

Graduated forms of protected 
industrial action by an employer 
would still count as employer 
response action and be subject to 
employee response action and 
potential suspension or 
termination by the Fair Work 
Commission. 

• Withdrawing discretionary benefits (e.g. bonuses); 

• Requiring employees who are taking industrial 
action to return their company vans so that other 
employees who are not taking industrial action 
can use them to service customers; and 

• Preventing employees utilising company 
telecommunications systems during periods of 
industrial action. 

Another legitimate response to industrial action, and a 
long recognised common law right of an employer, is 
to apply the “No Work, No Pay” Principle. The FW Act 
recognises this right in s.471(4) but the right should be 
expressly recognised in the general protections.  It 
would appear that the reference to “stand down” in 
s.342(4)(b) is a reference to the rights under Part 3-5 
(Stand Down) of the Act, not the right to stand aside 
in accordance with the “No Work, No Pay” principle. 

Subsection 342(4) should be expanded to include all 
lawful employer conduct in response to protected 
industrial action.   

27.8 The Australian Government 
should amend the FW Act to 
increase the maximum penalties 
for unlawful industrial action to a 
level that allows federal law 
courts the discretion to impose 
penalties that can better reflect 
the high costs that such actions 
can inflict on employers and the 
community. A level of three times 
current penalties would be likely 
to fulfil that purpose. 

Supported This recommendation has obvious merit. Unlawful 
industrial action can be extremely costly and 
damaging for employers, suppliers and customers, as 
well as employees who may be stood down as a result 
of the industrial action of other employees. The 
existing penalties are inadequate. 

Chapter 28: Right of entry 

28.1 The Australian Government 
should amend s. 505A of the FW 
Act for determining when the 
FWC may make an order to deal 
with a dispute about frequency of 
entry by an employee 
representative to: 

• repeal the requirement under 
s. 505A(4) that the frequency 
of entry would require an 
unreasonable diversion of the 

Supported This recommendation has merit. The current right of 
entry laws do not contain sufficient protections for 
employers and non-union members. 
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occupier’s critical resources 

• require the FWC to take into 
account: 

- the cumulative impact on 
an employer’s operations 
of entries onto the 
premises 

- the likely benefit to 
employees of further 
entries onto the premises 

- the employee 
representative’s reason(s) 
for the frequency of 
entries. 

Chapter 29: Migrant workers 

29.1 The Department of Immigration 
and Border Protection and the 
FWO should improve the 
information available on their 
websites about migrant workers’ 
workplace rights and conditions. 
They should also explore other 
ways of providing migrants with 
this information, ensuring that it 
is in easily accessible languages 
and formats. 

Supported This recommendation has merit. 

29.2 The Australian Government 
should give the FWO additional 
resources to identify, investigate, 
and carry out enforcement 
activities against employers that 
are underpaying workers, 
particularly migrant workers. 

Supported This recommendation has merit. 

29.3 Penalties for breaching Reg. 3.44 
of the Fair Work Regulations 2009 
(Cth) by keeping false or 
misleading documents as 
required under the Regulations 
and the FW Act should be 
increased to be aligned with 
similar penalties under s. 234 of 
the Migration Act 1958 (Cth). 

 

Not 
supported 

The penalty proposed by the PC is not proportionate 
to other penalties imposed by the FW Act and 
Regulations.  

The penalties should not be increased for all 
employers to deal with a migration issue that affects a 
relatively small proportion of employers and 
employees. 
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29.4 The Australian Government 
should amend the FW Act to 
clarify that, in instances where 
migrants have breached the 
Migration Act 1958 (Cth), their 
employment contract is valid and 
the FW Act applies. 

Supported Ai Group does not oppose this recommendation. 

29.5 Subject to arrangements that 
ensure that this is lawful, the 
FWO should not share any 
identifying information with the 
Department of Immigration and 
Border Protection about a 
migrant who has only breached 
their employment-related visa 
conditions. 

The Department of Immigration 
and Border Protection should 
share any information with the 
FWO about a migrant and their 
employer, when they suspect an 
employer has underpaid a 
migrant. 

Supported Ai Group does not oppose this recommendation. 

Chapter 31: Competition policy 

31.1 The Australian Government 
should grant Fair Work Building 
and Construction shared 
jurisdiction with the Australian 
Competition and Consumer 
Commission to investigate and 
enforce the secondary boycott 
prohibitions of the Competition 
and Consumer Act 2010 (Cth) in 
the building and construction 
industry. 

Supported Ai Group supports this recommendation which is 
consistent with Ai Group’s submissions to the PC.  
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Table 2: Some other changes that need to be made to the FW Act 

In addition to the changes recommended by the PC, numerous other changes to the FW Act that would 
be worthwhile have been identified by Ai Group in the following submissions: 

• Ai Group’s March 2015 submission to the PC; 

• Ai Group’s September 2015 submission to the PC; 

• Ai Group’s submissions to Senate Committee inquiries into the Fair Work Amendment Bill 2014, 
Fair Work Amendment (Remaining Measures) Bill 2015 and the Fair Work Amendment 
(Bargaining Processes) Bill 2014. 

• Ai Group’s February 2012 submission to the 2012 Fair Work Act Review. 

Some key changes are outlined in the table below. 

No. Recommended amendment to 
the FW Act 

Reason why the change is necessary 

Leave provisions of the National Employment Standards 

1. Amend s.96 to convert the 10 day 
entitlement into hours to clarify 
that an employee whose 38 hour 
week is organised on the basis of, 
say, 12 hour shifts, is entitled to 
76 hours of personal carer’s 
leave, not 120 hours. 

The 11 May 2015 decision of a Full Bench of the FWC in RACV v ASU 
[2015] FWCFB 2881 is causing considerable concern and uncertainty 
for employers of employees whose 38 ordinary hours are structured 
on the basis of 8, 10 or 12 hour days or shifts. The decision conflicts 
with other FWC decisions, including a Full Bench decision. 

See pages 16-18 of Ai Group’s September 2015 submission to the PC. 

2. Amend s.130 to provide that an 
employer must pay an employee 
on termination not less than the 
base rate of pay for the 
employee’s untaken annual 
leave, as included in the Fair 
Work Amendment (Remaining 
Measures) Bill 2015. 

The recent decision of the Full Federal Court in Anglican Care v NSW 
Nurses and Midwives' Association [2015] FCAFC 81 has interpreted 
s.130 of the FW Act in a problematic manner for employers.  

See pages 18 and 19 of Ai Group’s September 2015 submission to the 
PC.   

3. Amend s.90 to provide that an 
employer must pay an employee 
on termination not less than the 
base rate of pay for the 
employee’s untaken annual 
leave, as included in the Fair 
Work Amendment (Remaining 
Measures) Bill 2015.   

 

 

 

The decision of the Full Federal Court in Centennial Northern Mining 
Services Pty Ltd v Construction, Forestry, Mining and Energy Union 
[2015] FCAFC 100 has interpreted s.90(2) of the FW Act in a manner 
which conflicts with the apparent intention of the Act, and conflicts 
with a key recommendation (Rec. 6) of the 2012 Fair Work Act 
Review. 

See pages 18 and 19 of Ai Group’s September 2015 submission to the 
PC 
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No. Recommended amendment to 
the FW Act 

Reason why the change is necessary 

4. Amend ss.89 and 98 to clarify 
that an employer of an employee 
who takes personal/carer’s leave 
or annual leave on an ordinary 
rostered working day that falls 
on a public holiday is able to 
deduct the day from leave 
accruals and the employee is not 
entitled to another day’s pay.  

The CFMEU (Mining and Energy Division) are currently pursuing claims 
against a number of companies which have continuous operations in 
circumstances where employees are required to work on certain 
public holidays but are compensated for the time worked at public 
holiday rates. Often these employees are paid an annualised salary 
and the compensation for public holiday work is included in the 
salary. 

Typically, in the above circumstances, if an employee is absent on an 
ordinary working day that falls on a public holiday, employers 
currently adopt the following approach: 

• If the employee takes personal/carer’s leave on the day, the 
employee would be paid for the day and the rostered time 
that the employee would have worked is deducted from the 
employee’s accrued personal/carer’s leave. 

• If the employee takes annual leave on the day, the employee 
would be paid for the day and the rostered time that the 
employee would have worked is deducted from the 
employee’s accrued annual leave. 

The CFMEU is arguing that ss.89, 98 and 116 require that, in the above 
circumstances, the employee must be paid for the day but the day 
cannot be deducted from personal/carer’s leave or annual leave 
accruals. 

This issue was considered by the Federal Circuit Court in CFMEU v 
Glendell Mining Pty Ltd & Anor [2015] FCCA 3152 (23 December 
2015). Even though the Court rejected the CFMEU’s claim due to the 
very generous personal/carer’s leave and annual leave entitlements at 
Glendell Mining, the decision does not remove the risk for employers 
which provide leave entitlements in accordance with the NES.  

5. Amend the Act to enable 
enterprise agreements to 
override State and Territory long 
service leave laws, subject to the 
better off overall test. 

From 1993 to 31 December 2009, employers and employees were 
free to include provisions in enterprise agreements to implement 
nationally consistent long service leave provisions. This flexibility was 
lost from 1 January 2010 under the FW Act and this is not in the 
interests of employers or employees.  

While subsections 113(4), (5) and (6) of the FW Act provide a very 
limited and cumbersome mechanism to preserve nationally consistent 
long service leave provisions in pre-FW Act enterprise agreements, 
these provisions have failed, as is evident from the fact that they have 
not been used. 

Enterprise agreements should be permitted to override relevant State 
and Territory long service leave laws, but the laws should be taken 
into account for the purposes of the better off overall test. This is the 
system that operated up to 31 December 2009. It has obvious merit 
for employers and employees. 
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No. Recommended amendment to 
the FW Act 

Reason why the change is necessary 

Right of entry 

6. Repeal the amendments to the 
right of entry laws introduced by 
the former Labor Government 
which were operative from 1 
January 2014 (including the right 
to hold discussions with 
employees in lunchrooms). 

These amendments to the Act were inconsistent with the 
recommendations of the 2012 Fair Work Act Review and have no 
merit. They have been very problematic for employers. 

In Ai Group’s consultations with member companies during the 
preparation of its submissions to the PC, this issue was widely raised 
by employers as a major issue of concern.  

General protections 

7. Amend Subdivision A of Division 8 
of Part 3-1 to implement a cap on 
compensation for general 
protections contraventions 
involving dismissal 

Ai Group does not agree with the PC’s view that a cap on 
compensation is “not warranted subject to other recommendations 
with respect to the general protections being implemented”.  A cap 
on compensation is needed, consistent with the cap which applies 
under the unfair dismissal laws.  A similar cap applied under the unfair 
dismissal and the unlawful termination laws in the Workplace 
Relations Act 1996.  

The absence of a cap on compensation is a key reason why persons 
who wish to challenge their dismissal are widely encouraged by 
lawyers and unions to pursue a general protections claim rather than 
an unfair dismissals claim. The general protections are very obviously 
undermining the unfair dismissal regime.  This needs to be addressed 
without delay. 

8. Amend Subdivision A of Division 8 
of Part 3-1 to implement a similar 
list of exclusions to those that 
apply to unfair dismissal matters 
under ss.382, 383 and 384 

The absence of appropriate exclusions in the general protections is a 
key reason why persons who wish to challenge their dismissal are 
widely encouraged by lawyers and unions to pursue a general 
protections claim rather than an unfair dismissals claim. The general 
protections are very obviously undermining the unfair dismissal 
regime.  This needs to be addressed without delay. 

A largely similar list of exclusions to those under the unfair dismissal 
provisions and the unlawful termination provisions of the Workplace 
Relations Act 1996 is included in s.789 of the FW Act, but s.789 has 
very limited application; it applies only to claims pursued by 
employees of non-Constitutional corporations. 

9. Amend Subdivision A of Division 8 
of Part 3-1 to provide for a civil 
penalty for lawyers and paid 
agents who encourage a person 
to make or continue a general 
protections claim involving 
dismissal that has no reasonable 
prospects of success. 

Given the high incidence of payment of “go away” money, lawyers 
and paid agents have a significant financial incentive to encourage the 
pursuit of speculative applications, and this needs to be addressed. 
The Workplace Relations Act 1996, at s.676, provided for a civil 
penalty to be imposed on a lawyer or paid agent who encouraged a 
person to pursue an unfair dismissal application with no reasonable 
prospects of success. The maximum penalty was $10,000 if the 
adviser was a body corporate and $2,000 if the adviser was not a body 
corporate. A similar penalty should apply under the FW Act under the 
general protections and the unfair dismissal laws. 
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the FW Act 
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Transfer of business 

10. Amend s.311(1) to implement 
the additional requirement that 
the character of the business of 
the old employer is the same as 
the character of the business of 
the new employer. 

The High Court and Full Federal Court’s decisions in PP Consultants Pty 
Ltd v FSU [2000] HCA 59 and Stellar Call Centres v CPSU [2001] 103 IR 
220 highlight the central importance of the “character of the 
business” test in transfer of business scenarios. 

See pages 73 and 74 of Ai Group’s March 2015 submission to the PC. 

11. Amend Part 2-8 of the FW Act to 
clarify that transfer of business 
implications do not arise in 
“temp to perm” scenarios. 

There have been some problematic and inconsistent FWC decisions 
which have applied the transfer of business laws to labour hire ‘temp 
to perm’ arrangements where a worker transitions from on-hire 
employment to direct employment. 

In Whitehaven Coal Mining Limited [2010] FWA 1142, Deputy 
President Sams considered an application by Whitehaven Coal to 
prevent the transfer of the collective agreement of labour hire firm 
TESA. Whitehaven decided to directly employ 16 on-hire employees of 
TESA who had been working within its operations. Whitehaven made 
the application due to perceived doubt about whether this ‘temp to 
perm’ scenario would constitute a transfer of business for the 
purposes of the FW Act. 

In his decision, Sams DP unequivocally held that the arrangement 
constituted a ‘transfer of business’: 

‘[12] I have no doubt that the specific requirements referred to 
above have been satisfied.  In particular, there can be no doubt 
that the employees’ employment will be terminated by TESA; 
they will commence employment with the new employer, 
Whitehaven, within three months of their terminations; the 
employees will be performing the same work at the mine they 
have been working at as they were performing before 
termination; and, there remains a connection between the old 
and new employer by virtue of their outsourcing arrangements, 
which are to continue: see s 311(2) to (6).’ 

Similar issues have arisen in at least two other FWC cases. 

In Gausden v Silvan Pty Ltd [2014] FWC 4337, Commissioner Spencer 
was required to determine whether a labour hire employee of 
Davidson Recruitment who was placed with Silvan Pty Ltd, and later 
directly employed by Silvan, met the minimum period of employment 
under the unfair dismissal laws. Commissioner Spencer found that 
there was no connection between Davidson Recruitment and Silvan 
other than via the labour hire arrangement, and as such, there was no 
transfer of business. 

Despite the decision of Commissioner Spencer in the Silvan case, a 
conflicting decision was handed down by Deputy President Gooley in 
Burdziejko v ERGT Australia Pty Ltd [2015] FWC 2308. In this case, a 
labour hire employee of Hays was placed with Hays’ client ERGT, 
before being directly employed by ERGT. Gooley DP decided that a 
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No. Recommended amendment to 
the FW Act 

Reason why the change is necessary 

transfer of business had occurred and the employee’s service with 
Hays should be included for the purposes of the minimum 
employment period under the unfair dismissal laws. 

After the Whitehaven decision was handed down by Sams DP, Ai 
Group wrote to the then Department of Education, Employment and 
Workplace Relations (DEEWR) (now Department of Employment) 
seeking its view on whether ‘temp to perm’ scenarios were intended 
to be covered by the transfer of business laws. Ai Group’s letter 
included the following typical scenario: 

‘We would appreciate your confirmation that, in the view of 
DEEWR, a transfer of business would not occur in the following 
scenario: 

1. A labour hire company supplies a group of 10 temporary 
production workers to a food company; 

2. During the placement, the workers are integrated into the 
production workforce of the food company and they use 
the food company’s tools and equipment; 

3. After 3 months the food company decides to hire the 10 
workers; 

4. The labour hire company is happy to accommodate the 
client, but consistent with the terms of the standard 
contract which labour hire companies ask clients to sign, 
the client is required to pay a recruitment fee to the labour 
hire company; 

5. The fee is paid and the 10 workers resign from, or are 
terminated by, the labour hire company and employed by 
the food company.’ 

While of course stating that the factual scenario of individual cases 
would need to be considered, the view expressed by DEEWR on the 
above typical ‘temp to perm’ scenario was that such a scenario would 
not fall within the transfer of business provisions of the Act. The 
following extract from DEEWR’s reply is relevant: 

‘Section 311(3) of the Act provides that the ‘asset transfer’ 
connection will be satisfied where there is an arrangement 
between the old employer and the new employer (or their 
associated entities) that the new employer owns or has 
beneficial use of some or all of the tangible or intangible 
assets that the employer owned or had the beneficial use 
of and that relate to the transferring work. 

In this instance, if there is no arrangement between the 
labour hire company and the client company under which 
some assets of the labour hire company transfer to the 
client company, then the section will not apply. Equally, 
the section will not apply if there is no asset transfer or no 
employees transfer. 
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the FW Act 
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This means that, in your example, the section would not 
apply if the transferring employees were only using assets 
of the client company; it requires the client company to 
own or have the beneficial use of assets which were 
owned or beneficially used by the labour hire company 
and there must be an arrangement between the two 
employers for that asset transfer to occur. 

In relation to whether the scenario would give rise to an 
outsourcing or insourcing arrangement within the 
meaning of ss.311(4) and (5), our view is that on the 
information provided to us, the requirements set out 
under those provisions would not be satisfied. The 
scenario you describe does not fall within the ordinary and 
accepted meaning of these words. Specific examples on 
how these provisions are intended to operate is provided 
at paragraphs 1224 and 1226 of the Explanatory 
Memorandum of the Act” 

Despite the views expressed by DEEWR, the transfer of business laws 
should be amended to address this issue and the inconsistent FWC 
decisions. 

It is essential that ‘temp to perm’ scenarios are not caught by the 
transfer of business provisions of the FW Act, either as a result of an 
on-hire firm and client using the same assets (s.311(3)) or due to the 
concepts of outsourcing or insourcing (ss.311(4) and (5)).  

Thousands of companies engage on-hire workers for the purpose of 
assessing whether or not the workers are suitable for direct 
employment with the company – particularly where the work is of a 
specialised nature. Moreover, if an employer is looking to engage 
more staff due to a change or expansion in its business, on-hire 
workers are often engaged first until the company has determined its 
ongoing labour requirements. 

Enterprise agreements 

12. Section 226 should be amended 
to add the following additional 
criteria which the FWC should be 
required to consider when 
determining an application to 
terminate an agreement after the 
nominal expiry date: 

• Whether the agreement is 
having a substantial negative 
impact on the productivity or 
competitiveness of the 
employer covered by the 
agreement; or 

Enterprise agreements continue indefinitely until replaced or 
terminated, but very few companies have succeeded with applications 
to the FWC or its predecessors to terminate expired agreements 
without the support of the employees and any relevant unions. 

The extremely high bar that the FW Act and decisions of the FWC 
have placed on applications to terminate an enterprise agreement 
after its nominal expiry date needs to be addressed.  

Typically towards the end of the nominal term of an enterprise 
agreement the relevant employer and employees seek to agree upon 
a replacement agreement. However, if agreement is not able to be 
reached on a replacement agreement, the employer needs to be able 
to apply to the FWC to have the expired agreement terminated, and 
to have genuine prospects of the application being accepted. 
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• Whether the agreement is 
having an adverse effect on 
the survival or revival of the 
employer covered by the 
agreement. 

 

13. Section 186 should be amended 
to require the FWC to be satisfied 
that an enterprise agreement 
does not reflect the terms of an 
industry-wide pattern agreement. 

While the FW Act contains important provisions outlawing industrial 
action in pursuit of pattern bargaining, industrial action in pursuit of 
pattern bargaining has not been a significant problem over the past 
decade. Rather, the problem has been the pattern agreements 
willingly reached between unions and some State-based employer 
groups, and imposed on thousands of individual employers and their 
employees. 

If the proposed amendment to s.186 was made, the FWC would 
logically require applicants seeking to have an agreement approved to 
file a statutory declaration confirming that the agreement does not 
reflect the terms of an industry-wide pattern agreement. 

Industry-wide pattern agreements are very different to project-
specific framework agreements developed by head contractors for 
major projects (typically in the form of greenfields agreements). 
Commonly head contractors and subcontractors support the use of 
project-specific framework agreements on major projects as industrial 
risk is reduced and working conditions can be aligned with the needs 
of the project. 

14. Paragraph 228(1)(a) should be 
amended to clarify that 
bargaining meetings can take 
place via videoconference or 
teleconference. 

Depending upon the outcome of the employer’s appeal against the 
decision of Commissioner Saunders in CFMEU v LCR Mining Group Pty 
Ltd [2015] FWC 7970, the Act should be amended to confirm that 
bargaining meetings do not have to occur in all circumstances on a 
face-to face-basis. In appropriate circumstances, videoconference, 
teleconference and webconference facilities should be able to be used 
during baragining. Ai Group represented LCR in the appeal. The 
matter was heard by a Full Bench on 20 January 2016 and the decision 
of the Full Bench is reserved. 

15. Sections 228 and 255 should be 
amended to clarify that an 
employer is not required to make 
the concession of tabling its own 
bargaining proposal. 

Section 228(2) of the Act provides that a bargaining representative is 
not required to make concessions during bargaining (s.228(2)(a)) or 
reach agreement on the terms that are to be included in an 
agreement (s.228(2)(b)).  Section 255(1)(a) of the FW Act provides 
that Part 2-4 of the Act does not empower the Commission to make 
an order that requires or has the effect of requiring particular content 
to be included or not included in a proposed enterprise agreement.  

When an employer is ordered by the FWC to table a bargaining 
proposal it is, in effect, being ordered to make concessions because 
the proposal would typically include particular terms / content. 

It is appropriate for the FWC to have the power to order an employer 
to provide a response to the employees’ bargaining claims but not to 
order the employer to table its own proposal. It is a legitimate 

 
Ai Group’s Response to the Final Report of the PC Inquiry into the Workplace Relations Framework 42 

 



No. Recommended amendment to 
the FW Act 

Reason why the change is necessary 

bargaining position for an employer to adopt the position that it does 
not want an enterprise agreement. In response to such position, the 
employees should be entitled to take protected industrial action 
(provided that the requirements of the Act have been met) in an 
endeavour to change the employer’s position.  

16. The Model Term for Dealing with 
Disputes for Enterprise 
Agreements in Regulation 2.08 
and Schedule 6.1 of the Fair Work 
Regulations should be amended 
to remove the compulsory 
arbitration provision. 

The model term should be consistent with Part 6-2 of the FW Act 
which gives the FWC the power to arbitrate disputes under enterprise 
agreements only where the parties agree to the FWC having this 
power.  

 

Industrial action 

17. Section 443 should be amended 
to ensure that a protected action 
ballot order cannot be granted 
where the industrial action would 
be unlawful 

The following additional paragraph should be included in s.443: 

‘(2A) Despite subsection (1), the FWC must not make a protected 
action ballot order if a claim of an applicant:  

a. is not about a permitted matter or is not reasonably 
believed to only be about a permitted matter;  

b. is to include an unlawful term in the agreement; or 
c. is part of a course of conduct which is pattern 

bargaining. 

Note: Industrial action is not protected industrial action in the 
above circumstances. See paragraph 409(1)(a), 
subsection 409(3) and subsection 409(4).’ 

The above amendment to s.443 is very important given the recent 
decision of a Full Bench of the FWC in Esso Australia Pty Ltd v AMWU 
and Others [2015] FWCFB 210, which has, in effect, overturned some 
earlier Full Bench decisions which had held that a protected action 
ballot order cannot be issued if the applicant is pursuing any claims 
which are not ‘permitted matters’. 

The amendment also addresses the problematic decision of the 
Commission in John Holland v AMWU [2010] FWAFB 526 where a Full 
Bench concluded that there is no requirement on a union which 
applies for a protected action ballot order to satisfy the Commission 
that it is not pattern bargaining.  

As things currently stand, the above two decisions mean that an 
employer needs to wait until the industrial action is happening, 
threatened, impending or probable and then apply for a stop order or 
injunction.  This is unfair upon the employer, and any employees who 
may not support the industrial action and could be stood down as a 
result of it. It is also unfair on the employer’s customers and 
suppliers. At that late stage there is very little time to stop the action 
because unions are only required to give three working days’ notice 
of industrial action (s.414). 
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Termination of employment 

18. Amend the definition of “genuine 
redundancy” in s.389 of the FW 
Act to limit the obligation to 
consider redeployment to the 
employer’s enterprise, not 
associated enterprises. 

Section 389(2) of the FW Act imposes an excessively onerous 
obligation upon an employer to search for redeployment 
opportunities, both within the employer’s business and within 
“associated entities”.   

The practical operation of s.389(2) was considered by a Full Bench of 
Fair Work Australia in Ulan Coal Mines Limited v Honeysett & Ors 
[2010] FWAFB 7578.  Here the Full Bench agreed with the decision 
made at first instance that the employees’ dismissal was not a 
genuine redundancy because they could have reasonably been 
deployed to an associated entity of the employer, being Xstrata Coal 
Pty Ltd. The employer was one of many companies within the Xstrata 
group and each of these companies operated at different mines 
across NSW.  

Many large employers, through their parent company, have a link to 
other companies. These employers find it extremely difficult to prove 
that a dismissal is a “genuine redundancy” and that they have met the 
requirements of s.389(2). 

The requirement to redeploy, wherever reasonable in the 
circumstances, should be limited to redeployment only within the 
employer’s enterprise; not associated entities. 

19. Amend Part 3-2 to provide for a 
civil penalty for lawyers and paid 
agents who encourage a person 
to make or continue an unfair 
dismissal application that has no 
reasonable prospects of success. 

Given the high incidence of payment of “go away” money, lawyers 
and paid agents have a significant financial incentive to encourage the 
pursuit of speculative applications, and this needs to be addressed. 
The Workplace Relations Act 1996, at s.676, provided for a civil 
penalty to be imposed on a lawyer or paid agent who encouraged a 
person to pursue an unfair dismissal application with no reasonable 
prospects of success. The maximum penalty was $10,000 if the 
adviser was a body corporate and $2,000 if the adviser was not a body 
corporate.  
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