
Ai GROUP
SUBMISSION

Department of Economic Development,
Jobs, Transport & Resources

Industrial Relations Victoria

Victorian Gov

June 2017

Victorian Labour Hire Licensing
Proposal



Ai Group Submission - Victorian Labour Hire Licensing Proposal

2

About Australian Industry Group

The Australian Industry Group (Ai Group) is a peak industry association in Australia which along with
its affiliates represents the interests of more than 60,000 businesses in an expanding range of
sectors including: manufacturing, engineering, construction, automotive, food, transport,
information technology, telecommunications, call centres, labour hire, printing, defence, mining
equipment and supplies, airlines, health, community services and other industries. The businesses
which we represent employ more than one million people. Ai Group members operate small,
medium and large businesses across a range of industries. Ai Group is closely affiliated with many
other employer groups and directly manages a number of those organisations.

Ai Group contact for this submission

Stephen Smith, Head of National Workplace Relations Policy
Telephone: 0418 461183 or 02 9466 5521
Email: stephen.smith@aigroup.com.au
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1. Summary of Ai Group’s position

The Australian Industry Group (Ai Group) makes this submission to Industrial Relations Victoria
regarding the establishment of a labour hire licensing scheme in Victoria.

We oppose the development of a labour hire licensing scheme in Victoria. The licensing of labour
hire providers in Victoria would impose unreasonable costs and regulatory burdens on participants
in the labour hire industry, including labour hire providers and the users of labour hire.

Ai Group is the main industry group which represents the labour hire industry in respect of industrial
relations matters. Ai Group has a large number of labour hire companies as Members – small and
large. We have represented the industry in numerous Federal and State Industrial Commission
cases, inquiries and other forums over many years.

Ai Group also has a large membership in industries which use labour hire and it is important that
the interests of both labour hire companies and users of labour hire are kept foremost in mind when
considering to especially regulate the labour hire industry.

The interests of both groups, as well as the interests of the broader community, are best protected
by ensuring that a competitive market is maintained for the provision of labour hire services and
that an unnecessary regulatory burden is not imposed.

Ai Group opposes unlawful labour hire practices. However, in Ai Group’s experience, the vast
majority of labour hire companies are reputable in their employment practices and comply with
relevant laws and regulations. Many established labour hire companies have developed progressive
and sophisticated employment practices, and often provide superior wages and conditions. Labour
hire companies are subject to the same industrial instruments and employment obligations as other
employers.

Ai Group’s position on further regulation of the labour hire industry is clearly set out in the following
earlier submissions. We urge the Victorian Government to consider these submissions for the
purposes of its consideration of a labour hire licensing scheme:

 Ai Group Submission to the Victorian Inquiry into the Labour Hire Industry and Insecure
Work (27 November 2015); and

 Ai Group Supplementary Submission to the Victorian Inquiry into the Labour Hire Industry
and Insecure Work (22 March 2016)

In both of the above submissions Ai Group has expressed the view that a licensing system for the
labour hire industry in Victoria is unnecessary and we continue to hold this view.

http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2016/Ai_Group_LabourHireandInsecureWork__November_2015_Final2.pdf
http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2017/Supplementary_Submission_%20AiGroup_LabourHireandInsecureWork__March2016.pdf
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Ai Group also opposes the further regulation of the labour hire industry in Queensland and made
the following submissions to the Queensland Government and Queensland Parliament respectively:

 Ai Group’s submission to the Queensland Parliament inquiry into the Practices of the Labour
Hire Industry in Queensland (7 April 2016); and

 Ai Group’s response to the Queensland Government’s Issues Paper, ‘Regulation of the
Labour Hire Industry 2016 (February 2017).

 Ai Group’s submission to the Queensland Parliament Finance and Administration
Committee’s inquiry into the Labour Hire Licensing Bill 2017 (QLD) (21 June 2017) (See
Attachment).

Labour hire licensing, if implemented in Victoria, would most likely impose significant barriers to
businesses entering the labour hire industry thereby diluting competition and impeding the
legitimate outsourcing of business operations by companies in numerous industries.

It would have a negative impact on employment, training, and business confidence; all which have
a direct impact on the Victorian economy.

Labour hire licensing would most likely impose onerous arrangements on reputable and lawful
labour hire providers and their clients, by increasing regulation, red tape, and the cost of doing
business.

We urge the Victorian Government to abandon its proposal to develop a labour hire licensing
scheme.

2. Victorian Inquiry into the Labour Hire Industry and Insecure
Work Final Report

The Victorian Government’s announcement to proceed with the establishment of a labour hire
licensing scheme follows a recommendation of the Victorian Inquiry into the Labour Hire Industry
and Insecure Work Final Report released on 31 August 2016 (Final Report).

The Final Report (among other recommendations) recommended that:

 Victoria introduce a licensing scheme for labour hire agencies that is initially targeted at
those supplying labour in specific sectors: the horticultural industry (including the picking
and packing of fresh fruit and vegetables), and the meat and cleaning industries. The capacity
would be provided within the framework for the proposed Victorian labour hire licensing
system to be expanded to cover other industry sectors, or to be contracted in response to
changing (improved) practices in the regulated industries. (Recommendation 14)

http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2017/QLD_Labour_Hire_Inquiry_April%202016.pdf
http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2017/AiGroup_Response_QLD_Regulation_Labour_Hire_Industry_Issues_Paper_Feb2017.pdf
http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2017/AiGroup_Submission_Committee_inquiry_into_the_Labour_Hire_Licensing_Bill_2017_QLD_June_2017.pdf
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 There be a requirement upon any person of organisation supplying a worker to another
person/organisation (whether directly or through an intermediary) in the horticulture, meat,
and cleaning industries to be a licensed labour hire operator and only carry on such activity
through a registered business or company. The precise definition of the sectors covered by
the proposed licensing scheme could be identified from the ANSIC codes. (Recommendation
15)

 To obtain a licence under the proposed Victorian labour hire licensing scheme, the labour
hire operator would need to provide identifying details of the business through which they
operate (e.g. Australian Business Number, Australian Company Number and business/
company/trading name), and meet the criteria set out below. It was envisaged that the
obligation would be imposed on licence applicants to provide a statutory declaration and
information demonstrating their compliance (both initially to be licensed and then as a
condition of remaining licensed) with the following criteria:

o The business/company and its key personnel would need to pass an objective ‘fit and
proper person’ test, which would include no past convictions for offences involving
fraud, dishonesty or violence and no past involvement in insolvent businesses or
breaches of workplace or occupational health and safety laws;

o The business/company would ne required to demonstrate (e.g. through employment
records) that it pays its employees in accordance with the minimum rates specified
in applicable industrial instruments, and affords its employees all other employment
conditions (e.g. leave entitlements, rest breaks, limits on working hours) under those
instruments and/or legislation;

o The business/company would need to be registered with the Australian Taxation
Office and be deducting taxation and remitting superannuation contributions on
behalf of employees as required by federal legislation;

o If accommodation is provided to employees in connection with the arrangements
they enter into with a labour hire business/company, the business/company would
need to show that the accommodation meets the standards required under
applicable Victorian/local authority laws and regulations;

o The business/company would need to be registered with WorkSafe and be paying
any required premiums;

o The business/company would need to provide details of its systems for ensuring
compliance with occupational health and safety legislation and ensuring the safety
of workers provided to host organisations (including safety in the transportation of
workers to the host’s work-site, where the labour hire business/company was
involved in such transportation); and
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o The business/company would be required to demonstrate compliance with federal
migration laws, including systems for ensuring that all employees have a right to work
in Australia.

(Recommendation 16)

 To the extent permissible under federal law, the labour hire licensing scheme should also
require the business/company to provide specified information to the licensing authority
relating to the numbers and categories of workers engaged on temporary work visas. This is
to enable a clearer picture to be developed about the prevalence of temporary visa workers
engaged by labour hire agencies in Victoria in the regulated sectors, and the type of visa
those workers hold. (Recommendation 17)

 A labour hire operator meeting the licensing criteria would have to pay an initial licence fee,
and an annual fee for renewal of their licence. (Recommendation 18)

 Accompanying the introduction of a sector-specific labour hire licensing scheme in Victoria,
hosts operating in the regulated sectors would be subject to a legal obligation to use only a
licensed labour hire provider. (Recommendation 19)

 There would be a public register of all licensed labour hire operators. In addition, a system
modeled on the Gangmasters Licensing Authority ‘Active Check’ service would be
implemented to assist host organisations to ensure they are using licensed providers
(including through updates on any changes to, or revocation of, issued licences).
(Recommendation 20)

 Civil liability provisions and/or criminal offences would be created in respect of the following:

o A labour hire provider operating in the regulated sectors without holding a licence;
and

o A host organisation using the services of an unlicensed operator.

In addition, liability provisions/offences would be created in respect of the following actions
on the part of a labour hire business/company covered by the licensing scheme:

o The business/company would be prohibited from coercing or restricting a worker’s
freedom of movement in any way (e.g. by entering into unfair debts/loans, retention
of migration papers or refusal to sign off on the 88-day requirement for obtaining a
second year working holiday visa);

o The business/company would be prohibited from sub-contracting the provision of a
worker through a non-licensed operator; and
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o The business/company would be prohibited from providing false or misleading
information to the licensing authority.

(Recommendation 21)

 The Victorian Government explore whether the Business Licensing Authority would be the
appropriate body to administer the proposed labour hire licensing scheme, or whether a
specific licensing authority should be established. (Recommendation 22).

 The licensing authority would maintain the public register of licensed labour hire operators.
(Recommendation 23).

 As far as possible, the emphasis should be on licence applicants and licence-holders
providing the information required to demonstrate that they meet the criteria for
issuing/renewing a licence. Licensing authority staff would approve or reject applications for
new licences or renewals objectively on the basis of the information presented.
(Recommendation 24).

 Legislation establishing the proposed labour hire licensing scheme would also need to
address:

o The rights of persons from whom enforcement officers seek information;

o The obligations of licence-holders to provide information;

o Data protection and the powers of the licensing authority to share that information
for law enforcement and compliance purposes (e.g. with Victoria Police, the Fair
Work Ombudsman, the Australian Taxation Office);

o The powers and conduct of licensing enforcement officers (whether engaged by the
licensing authority or through a new entity);

o The processes for complaints, dispute resolution, and appeals (including appeals
against licensing decisions or processes to revoke a licence); and

o A voluntary code for labour hire agencies

(Recommendation 25)

This submission responds to the above recommendations on the basis that the Victorian
Government has announced its intention to adopt the recommendations in the Final Report relating
to the establishment of a licensing scheme.
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3. Contribution of labour hire industry to the Australian
economy

Ai Group agrees with Finding 2.1 in the Final Report that the “labour hire industry has become a
significant employer of Victorian workers and a major contributor to the Victorian economy”.
However, the introduction of a licensing scheme for the labour hire industry would reduce the
industry’s capacity to contribute in the same way it currently does to the Victorian and Australian
economies.

According to IBISWorld Industry Report N7212 Temporary Staff Services in Australia (February
2017), the labour hire industry’s contribution to Australia’s GDP is $14,819.3 million and represents
0.86% of the Australian economy.

The labour hire industry employs about 328,400 people within Australia across 6,729 enterprises.
The average labour hire provider employs about 45 people.1 The industry is labour reliant with wage
costs accounting for approximately 69% of total revenue. 2 This is significant in an industry
characterised by low industry profit margins. IBIS World suggests that in more recent times wages
within the labour hire industry have been increasing as a share of revenue and that “higher wages
within the industry and across the economy have been due to a tight labour market, with low
unemployment by historical standards”.3 It is projected that the growth within the labour hire
industry is expected to slow with expected growth in the industry below the average for prior years
and profit margins are expected to decrease to 5.8% over the current year.4

Further regulation and red tape on labour hire providers would further reduce profit margins and
could squeeze smaller sized labour hire businesses out of the industry.

The introduction of a licensing scheme would most likely dilute competition within the labour hire
industry, reduce employment, and increase the costs of engaging labour hire for businesses in
numerous industries; all adversely impacting upon the Victorian economy.

4. Constitutional and statutory issues relating to a licensing
system for labour hire operators

The Final Report acknowledges that some limitations upon the establishment of a labour hire
licensing scheme by the Victorian Government are imposed by the current Commonwealth
regulatory framework. We urge the Victorian Government to have had regard to these limits when
considering a labour hire licensing scheme. For this purpose, Ai Group refers to its Supplementary
Submission to the Victorian Labour Hire Industry and Insecure Work Inquiry dated 22 March 2016

1 IBISWorld Industry Report N7212Temporary Staff Services in Australia (February 2017)
2 IBISWorld Industry Report N7212Temporary Staff Services in Australia (February 2017)
3 IBISWorld Industry Report N7212Temporary Staff Services in Australia (February 2017)
4 IBISWorld Industry Report N7212Temporary Staff Services in Australia (February 2017)
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and we reiterate our concerns about the constitutional and statutory limitations to the possible
establishment of a labour hire licensing scheme by the Victorian Government.

“Once a State Parliament has referred its power to the Commonwealth Parliament in relation
to a subject matter, the Commonwealth Parliament holds responsibility in relation to that
subject matter.

This matter is further dealt with in ss.26, 27 and 28 of the Fair Work Act 2009 (FW Act). The
ACTU in its submission has argued that ss.26 and 27 are not as narrow as they appear.
However, in Ai Group’s view, the scope of ss.26 and 27 of the FW Act are clear. Section 26 of
the FW Act seeks to exclude all State and Territory industrial laws insofar as they would
otherwise apply in relation to a national system employee or employer. Section 27 sets out
the exclusions to this general proposition, listing various State and Territory laws which are
not excluded and specifying various “non-excluded matters” such as workers’ compensation,
child labour and long service leave.

Any State or Territory law imposing a licensing system that seeks to regulate or enforce
employment terms and conditions would be excluded under s.26 of the FW Act.

Further, Ai Group contends that the creation of a licensing system, particularly of the
description advanced by the ACTU and AMWU, could offend the Competition and Consumer
Act 2010.”

5. A sector specific labour hire licensing scheme?

Ai Group is opposed to a labour hire licensing scheme. However, we acknowledge Recommendation
14 of the Final Report recommended a scheme limited to a few sectors, being the horticulture, meat,
and cleaning industries.

The Final Report singles out the horticulture, meat, and cleaning industries separately to the labour
hire industry more broadly. This begs the question of whether the labour hire industry (as a whole)
suffers from such a unique level of non-compliance that special regulation is necessary. We say that
it does not. The significant majority of labour hire providers comply with their legal and other
obligations to their employees, and do not find themselves on the wrong side of the law. The
majority of labour hire providers to the horticulture, meat, and cleaning industries fall within this
category, i.e. they are good employers.

In addition, the Final Report acknowledges that there are a vast array of employment protections
for labour hire workers; no different from employees of employers in other industries.

We acknowledge that the Final Report does identify a small number of ‘rogue employers’ who
operate within the labour hire industry. We are of the view that the compliance and enforcement
processes within the Fair Work Act 2009 (Cth) (Fair Work Act) are sufficient to deal with such
matters as they arise.
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It is important that the Victorian Government not overlook Recommendation 14 in the Final Report,
that a labour hire licensing scheme (if established) could be contracted (or even abolished) “in
response to changing (improved) practices in the regulated industries”. This statement
acknowledges that ‘rogue behaviour’ by a very small number of labour hire provider could be
rectified and it may not be necessary for a labour hire licensed scheme to operate on an ongoing
basis.

Accordingly, if the Victorian Government proceeds with the establishment of a labour hire licensing
scheme (despite our opposition), such a scheme should only be temporary and the enacting
legislation should include a sunset provision.

Definition of horticulture, meat, and cleaning industries

If the horticulture, meat, and cleaning industries needed to be defined for the purpose of labour
hire licensing regulations, the definitions within ANZSIC should be considered for that purpose.
However, careful consideration would need to be given to whether any modifications should be
made to more tightly define the industries to prevent unintended consequences.

6. Licence criteria

The Final Report recommends that in order to obtain a licence a labour hire provider should be
required to meet a set of criteria and that an applicant for a licence should be required to declare
compliance with the criteria. The criteria would include the satisfaction of a ‘fit and proper person’
test and the demonstration of compliance with relevant laws, including industrial instruments and
applicable employment conditions.

If a licensing scheme is implemented, despite Ai Group’s opposition, Ai Group is generally not
opposed to a ‘fit and proper person’ test that would require a company to declare, at the time of
application, that it does not engage in unlawful conduct. Such a declaration would logically be made
by the relevant senior manager or director.

Ai Group does not support the breadth of application of the fit and proper person test proposed in
the Labour Hire Licensing Bill 2017 (QLD) which purports to capture “any person, by whatever name
called and whether or not the person is a director of the corporation, who is concerned, or takes part,
in the management of the corporation”. This would include all persons involved in the management
of a company and when considered in the context of a large Australian or multinational labour hire
provider, would include scores of people, including middle managers. Such a requirement is too
onerous, and is unnecessary.

Ai Group has proposed to the Queensland Parliamentary Committee that the Bill be amended so
that the fit and proper person test would apply to an “executive officer”, the definition of which is
based on the concept of ‘Key Management Personnel’ in the Corporations Act 2001 and in relevant
Accounting Standards. That is:
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‘Executive officer’, of a corporation, means a person who has authority and responsibility for
planning, directing and controlling the activities of the corporation.

The proposed criteria includes demonstration of compliance with “relevant laws”, including
industrial instruments and applicable employment conditions. A demonstration of compliance with
the above could be sufficiently satisfied by a statutory declaration by the applicant. It would be
cumbersome, inappropriate and unnecessary to require a labour hire provider to be required to
‘open up their books’ for the purpose of satisfying this element of the proposed license criteria.

We note that compliance with industrial instruments and applicable employment conditions is
regulated, monitored, and enforced by the Fair Work Ombudsman and it is unnecessary for
duplicate regulation to be imposed on employers in the labour hire industry.

7. Workers on temporary work visas

Recommendation 17 in the Final Report proposes that labour hire providers be required to report
on the numbers and categories of workers engaged on temporary work visas for the purpose of
understanding the number/prevalence of temporary visa workers engaged by labour hire agencies
in Victoria, in particular in the horticulture, meat, and cleaning industries.

The regulation of workers on temporary work visas is a Commonwealth function and, therefore, the
extent to which the Victorian Government requires an organisation to report on the matter is
questionable.

Furthermore, it is unclear to what extent this information would be productively useful to the
Victorian Government for the task of regulating the labour hire industry.

The Fair Work Act and industrial awards apply to overseas workers working in Australia and the
work rights of working visa holders are protected by the Migration Act 1958 (Migration Act).  For
example, a 457 visa holder must be paid no less than that of any Australian employee who is
performing the same role as the visa holder in the workplace and must not be required to reimburse
the work sponsor for the costs relating to being the approved work sponsor, including recruitment
and migration agent costs.

Australia has a vigorous enforcement regime for employers that breach the Migration Act or the
Fair Work Act. The Fair Work Ombudsman is tasked with protecting the working rights of visa
holders and it actively does.

Given the extent of regulation of visa workers and their employers by the Federal Government, it is
unnecessary for an additional layer of regulation to be imposed on labour hire providers by the
Victorian Government with respect to such matters.
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8. Licence fees

Recommendation 18 in the Final Report proposed that an initial license fee and annual fee be
payable for the renewal of a labour hire license.

If it is determined by the Victorian Government that a licensing fee is necessary to help fund the
administration associated with a licensing scheme, any fee should not be so onerous as to be a
barrier to participants entering the industry or result in companies exiting the industry.

Ai Group is pleased that the Final Report rejected the payment of a bond or a minimum capital
threshold as part of the licensing requirements.

We agree that a bond or capital threshold requirement would be particularly burdensome for
smaller operators.

9. Obligations on users of labour hire

As stated above, Ai Group represents the interests of both labour hire providers and the users of
labour hire.

Ai Group strongly opposes Recommendation 19 in the Final Report and urges the Victorian
Government not to compound the burden that a labour hire licensing scheme would impose on
Victorian industry, through the imposition of obligations (and associated penalties) on the users of
labour hire.

The Labour Hire Licensing Bill 2017 (QLD) proposes significant penalties, including imprisonment, on
the users of unlicensed labour hire providers. Such penalties are extremely harsh and unfair. We
urge the Victorian Government not to adopt a similar approach.

10. Public register

Recommendations 19 and 23 both propose that the labour hire regulator maintain a public register
of licensed labour hire providers to assist the public.

If such recommendations are adopted, it is important that the register not reveal information which
would otherwise be private or commercial in confidence. The name of the provider, ABN, office
location, industry and its status as a licensed provider should be the extent of the information made
available on a public register.
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11. Penalties and prohibitions

Recommendation 20 in the Final Report suggests that civil liability provisions and/or criminal
offences could be created for a labour hire provider operating without a licence and for host
organisations using the services of an unlicensed provider.

It is important that, if the Victorian Government chooses to establish a labour hire licensing scheme,
the penalties are not so harsh and unfair that it deters participants from participating in the industry.

We note that the Fair Work Act and Migration Act both contain hefty penalty provisions for
breaches. We would not be supportive of circumstances whereby an employer would be subject to
multiple penalties under an array of different laws relating to the same event/subject matter. Such
an outcome would result in a double penalty and could be potentially debilitating for either a labour
hire provider or user of labour hire.

Recommendation 21 proposes further ‘prohibitions’ that could apply under a labour hire licensing
scheme, including:

 The business/company must not coerce or restrict a worker’s freedom of movement in any
way (e.g. by entering into unfair debts/loans, retention of migration papers or refusal to sign
off on the 88-day requirement for obtaining a second year working holiday visa);

 The business/company must not sub-contract the provision of a worker through a non-
licensed operator; and

 The business/company must not provide false or misleading information to the licensing
authority.

It is important that any penalties connected with such prohibitions are fair.

12. Labour hire licensing scheme regulator

Recommendation 22 in the Final Report refer to a possible regulator for a labour hire licensing
scheme.

It is important that any regulator maintain independence from the participants in the labour hire
industry, including unions and businesses alike. A Victorian Government agency, such as the
Business Licensing Authority, would be an appropriate and logical option for a regulator.

Recommendation 24 suggests that the emphasis should be on licence applicants and licence-holders
providing the information required to demonstrate that they meet the criteria for issuing/renewing
a licence and that the licensing authority staff would approve or reject applications for new licences
or renewals objectively on the basis of the information presented by the applicant. While this
approach appears sensible, it is important that the material/information required by the regulator
not be onerous and unreasonable.
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13. Other provisions

Recommendation 25 in the Final Report contemplates an array of ‘other provisions’ that a proposed
labour hire licensing scheme would need to address. These ‘other provisions’ can be grouped into
three categories:

1. The powers of the licensing authority, enforcement officers, and obligations of licence
holders to provide information;

2. The processes for complaints, dispute resolution, and appeals (including appeals against
licensing decisions or processes to revoke a licence); and

3. A voluntary code for labour hire agencies.

The powers of the licensing authority, enforcement officers, and obligations of licence holders to
provide information

The Labour Hire Licensing Bill 2017 (QLD) proposes wide-ranging powers for the licensing authority
and enforcement officers. This Bill, in our view, is unbalanced and goes too far. We urge the
Victorian Government to reject the enforcement model proposed by the Queensland Government.
For example, in response to the Bill, Ai Group has submitted to the Queensland Parliament:

“Some of the powers are inappropriate and overly heavy-handed. At the very least, the provisions
should be redrafted to require that:

 Inspectors generally give licensees seven days’ notice of entry; and

 Warrants not be issued unless a licensee has refused access.”

The processes for complaints, dispute resolution, and appeals (including appeals against licensing
decisions or processes to revoke a licence)

It is also important that review mechanisms be limited to persons with a direct interest concerning
the issuance, suspension, or cancellation of a labour hire license, to prevent vexatious or unfair
claims by parties pursuing other objectives such as unions, former employees, competitors etc.

Any dispute resolution process must be fair and balanced. It is important that applicants for a labour
hire licence and licence holders have access to review and appeal mechanism regarding decisions
of the licence regulator.

We do not consider it be appropriate that the licensing authority share information obtained with
 any person unless required to do so by law, e.g. the police, through a court order.
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A voluntary code for labour hire agencies

The Recruitment and Consulting Services Association’s (RCSA’s) Code for Professional Conduct has
been in place for many years and appears to be playing a constructive role in the labour hire
industry.

An additional voluntary formal code for labour hire agencies, administered by the Victorian
Government, is unnecessary.

14. Labour Hire Licensing Bill 2017 (QLD)

Ai Group notes the recent introduction of the Labour Hire Licensing Bill 2017 (QLD) into the
Queensland Parliament. Ai Group has made a number of detailed submissions to the Queensland
Government and the Queensland Parliament regarding labour hire licensing.

The provisions of the Labour Hire Licensing Bill 2017 (QLD) are most concerning because of the
broad application of the proposed legislation if enacted. The bill, if enacted, would apply to an array
of business arrangements outside of the traditional labour hire model and capture contracts for
services between entities, such as professional service providers, and also tasks such as machine
maintenance. In addition the bill expressly purports to capture group training arrangements which
is especially problematic for stakeholders involved in the VET sector and the training of apprentices
and trainees.

Other problematic provisions include:

 The scope of ‘prohibited conduct’ and severity of the associated penalties;

 The breadth of persons who would need to establish compliance with the ‘fit and proper
person’ test;

 The requirement for labour hire providers to ‘open their books’ to the regulator to
demonstrate that they are ‘financially viable’;

 The wide concept of a ‘breach” of a “relevant law’, which is not limited to circumstances
where the relevant person has been convicted of an offence for a contravention;

 The ability for the regulator to impose a condition that the licence-holder provide a bond or
capital threshold requirement;

 The scale of the reporting obligations and the frequency of reporting (every 6 months);

 The onerous and unfair requirement that nominated officers be ‘reasonably available’ at all
times;

 The wide entry and inspection powers of inspectors;
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 The requirement (and the significant associated penalty) that a person report an ‘avoidance
arrangement’;

 The ability for virtually any person to apply for a review of a decision of the regulator to grant
a licence, suspend a licence, or impose a condition on a licence, regardless of whether they
have a direct interest in the matter.

We urge the Victorian Government to reject the ‘Queensland Model’.

Attached to this submission is Ai Group’s recent submission to the Queensland Parliament
identifying our concerns with the Labour Hire Licensing Bill 2017 (QLD).

15. Conclusion

Ai Group does not support the establishment of a licensing scheme for the labour hire industry in
Victoria and we urge the Victorian Government to abandon its proposal to adopt the
recommendations in the Final Report that such a scheme be established.
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About Australian Industry Group

The Australian Industry Group (Ai Group) is a peak industry association in Australia which along with
its affiliates represents the interests of more than 60,000 businesses in an expanding range of
sectors including: manufacturing, engineering, construction, automotive, food, transport,
information technology, telecommunications, call centres, labour hire, printing, defence, mining
equipment and supplies, airlines, health, community services and other industries. The businesses
which we represent employ more than one million people. Ai Group members operate small,
medium and large businesses across a range of industries. Ai Group is closely affiliated with many
other employer groups and directly manages a number of those organisations.

Ai Group contact for this submission

Stephen Smith, Head of National Workplace Relations Policy
Telephone: 0418 461183 or 02 9466 5521
Email: stephen.smith@aigroup.com.au
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Summary of Ai Group’s position

The Australian Industry Group (Ai Group) makes this submission on the Labour Hire Licensing Bill
2017 (QLD) (Bill).

We oppose the Bill. Many of the provisions are unbalanced and would operate unfairly upon labour
hire providers and on businesses that use labour hire.

In addition to the adverse impacts on labour hire businesses and their clients, the Bill would have
adverse impacts upon a very large number of other businesses. Numerous genuine contracting
arrangements would be covered by the legislation; far beyond any reasonable notion of ‘labour
hire’. Within industry, businesses provide a huge array of different services to other businesses, and
often labour is involved to a greater or lesser extent. The Bill would lead to the disruption of
countless business to business services, and expose businesses, their owners and managers, to
significant risks and added costs.

The Bill would impose unreasonable costs and regulatory burdens on not-for-profit group training
providers (e.g. Ai Group Training Services) which coordinate the training of tens of thousands of
apprentices and trainees. The Bill would impose significant barriers to the employment of
apprentices and trainees and consequently:

 Exacerbate the current youth unemployment problems in Australia;

 Reduce the career opportunities for many thousands of young Australians; and

 Lead to skill shortages in numerous industries.

Not-for-profit group training arrangements are not ‘labour hire’. These arrangements need to be
excluded from the Bill.

Ai Group is the main industry group which represents the labour hire industry in respect of industrial
relations matters. Ai Group has a large number of labour hire companies as Members – small and
large. We have represented the industry in numerous Federal and State Industrial Commission
cases, inquiries and other forums over many years.

Ai Group also has a large membership in industries which use labour hire and it is important that
the interests of both labour hire companies and users of labour hire are kept foremost in mind when
considering this Bill.

The interests of both groups, as well as the interests of the broader community, are best protected
by ensuring that a competitive market is maintained for the provision of labour hire services and
that an unnecessary regulatory burden is not imposed.

Ai Group opposes unlawful labour hire practices. However, in Ai Group’s experience, the vast
majority of labour hire companies are reputable in their employment practices and comply with
relevant laws and regulations. Many established labour hire companies have developed progressive
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and sophisticated employment practices, and often provide superior wages and conditions. Labour
hire companies are subject to the same industrial instruments and employment obligations as other
employers.

Ai Group’s position on further regulation of the labour hire industry is clearly set out in the following
earlier submissions. We urge the Committee to consider these submissions for the purposes of this
inquiry:

 Ai Group’s submission to the Queensland Parliament inquiry into the Practices of the Labour
Hire Industry in Queensland (7 April 2016); and

 Ai Group’s response to the Queensland Government’s Issues Paper, ‘Regulation of the
Labour Hire Industry 2016’ (February 2017).

In both of the above submissions Ai Group has expressed the view that a licensing system for the
labour hire industry is unnecessary and we continue to hold this view.

The Bill, if enacted, would impose significant barriers to businesses entering the labour hire industry
thereby diluting competition. The Bill would also impede the legitimate outsourcing of business
operations by companies in numerous industries.

The Bill would have a negative impact an employment, training, and business confidence; all which
have a direct impact on the Queensland economy.

The Bill would impose very onerous arrangements on reputable and lawful labour hire providers
and their clients, by increasing regulation, red tape, and the cost of doing business.

We urge the Committee to recommend that the Bill not be passed by the Queensland Parliament.

If the Bill is to be passed, despite Ai Group’s opposition, this submission identifies a number of
specific concerns about various provisions of the Bill.

Part 1, Division 1 – Preliminary

Section 3 sets out the main purposes of the Bill.

Ai Group proposes that proposed s.3(1)(a) be deleted from the Bill. This paragraph implies that
providers of labour hire services exploit workers. This is clearly untrue in the vast majority of cases.

Ai Group proposes the following amendment:

(1) The main purposes of this Act areis to—

(a) protect workers from exploitation by providers of labour hire services; and

(b) promote the integrity of the labour hire industry.
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(2) The main purposes areis to be primarily achieved by establishing a licensing scheme to
regulate the provision of labour hire services.

Part 1, Division 2 – Interpretation

Section 7 - Meaning of ‘provider’ and ‘labour hire services’
Section 8 - Meaning of ‘worker’

The proposed meanings of ‘provider’ and ‘labour hire services’ in s.11 are extremely broad and
inappropriate. These definitions would capture a vast array of arrangements beyond the provision
of on-hire employees by a labour hire company to a client company.

The proposed maximum penalties within Part 2 (Prohibited Conduct) are harsh and include
imprisonment. Given the magnitude of the penalties for engaging in ‘Prohibited Conduct’ it is
imperative that the scope of the Bill is clear, workable and fair.

Within industry, businesses provide a huge array of different services to other businesses, and often
labour is involved to a greater or lesser extent. The definitions in sections 7 and 8 of the Bill would
disrupt countless business to business services, and expose businesses, their owners and managers,
to significant risks and added costs. Numerous genuine contracting arrangements would be covered
by the legislation; far beyond any reasonable notion of ‘labour hire’.

The Bill would impose major impediments to innovation, entrepreneurship, the sharing economy
and employment growth.

During the development of the modern award system under the Fair Work Act 2009 (FW Act)
between 2008 and 2010, there was considerable focus on an appropriate definition for labour hire.
Ultimately, a seven Member Full Bench of the Australian Industrial Relations Commission decided
upon the following definition, including the use of the term ‘on-hire’ rather than ‘labour hire’:

“on-hire means the on-hire of an employee by their employer to a client, where such
employee works under the general guidance and instruction of the client or a representative
of the client”.

The above definition is included in nearly all modern awards. This definition would be a far more
appropriate means of identifying labour hire providers and labour hire services, than the definitions
in the Bill.

Not-for-profit group training companies

Group training schemes operated by not-for-profit bodies like Australian Industry Group Training
Services (AiGTS) coordinate the training of over 25,000 apprentices and trainees Australia-wide.
They fulfil a vital role in the community.
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Ai Group’s group apprentice and trainee scheme has been providing apprentices and trainees to
businesses in the manufacturing and other industries for many decades. Our apprentices and
trainees have won many awards.

In addition to the group apprenticeship and traineeship scheme operated by AiGTS, in 2016 Ai Group
established a graduate employment service to assist graduates to transition to professional
employment. The graduates are employed by Ai Group but placed with businesses for periods of
between three months and two years. During this period, mentoring is provided to each graduate
and there is close interaction with the host employers to ensure a successful outcome for both
parties.

The Bill would increase costs for group training providers like AiGTS and Ai Group’s graduate
employment service and lead to higher costs for host employers. These costs, and other aspects of
the Bill, would increase barriers to the employment of apprentices, trainees and graduates.

Imposing barriers to the employment of apprentices, trainees and graduates would:

 Exacerbate the current youth unemployment problems in Australia;

 Reduce the career opportunities for many thousands of young Australians; and

 Lead to skill shortages in numerous industries.

Not-for-profit group training arrangements are not ‘labour hire’. These arrangements need to be
excluded from the Bill.

Part 2 – Prohibited Conduct

The proposed penalties within Part 2 for breach of Prohibited Conduct are excessive and should be
reviewed.

Section 11 of the Bill prohibits a person from entering an arrangement with an unlicensed provider
without reasonable excuse. Section 11 does not make clear what a ‘reasonable excuse’ would be,
other than to suggest that it may include a circumstance whereby the person entered the
arrangement at a time when the ‘labour hire provider’ was shown to be licensed on the register.
This infers that prior to engaging the services of a labour hire provider a person must, up until
immediately before each worker is provided, check the register, even in circumstances where the
labour hire provider holds out that it is licensed. This would impose an unreasonable burden on
clients of labour hire providers.

The threshold of ‘reasonable excuse’ is vague and would expose clients of labour hire providers to
harsh penalties, including imprisonment. An element of ‘knowledge’ needs to be inserted in s.11 as
follows:
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11 Person must not enter into arrangements with unlicensed providers

(1) A person must not, knowingly and without a reasonable excuse, enter into an
arrangement with a provider for the provision of labour hire services to the person, unless
the provider is the holder of a licence

Section 12 should also be varied as follows:

12 Person must not enter into avoidance arrangements

A person must not enter into an arrangement with another person (an avoidance
arrangement) for the supply of a worker if the person knows, or ought reasonably to know,
the arrangement is designed to circumvent or avoid an obligation imposed by this Act, unless
the person has a reasonable excuse.

Definition of ‘executive officer’ (Schedule 1)

Section 15 enables the ‘Chief Executive’ to grant an application for a labour hire licence only if the
Chief Executive is satisfied of a number of factors, including that each ‘executive officer’ of a
corporate applicant is a ‘fit and proper person’, in additional to any ‘nominated officer’ for the
applicant.

Similarly, s.20 (Decision on renewal and restoration) enables the Chief Executive to grant the
renewal or restoration of a labour hire licence only if the Chief Executive is satisfied of a number of
factors, including that each ‘executive officer’ of a corporate applicant is a ‘fit and proper person’,
in additional to any ‘nominated officer’ for the applicant.

‘Executive officer’ of a corporation is defined in Schedule 2 of the Bill to mean: ‘any person, by
whatever name called and whether or not the person is a director of the corporation, who is
concerned, or takes part, in the management of the corporation.’

The definition of ‘executive officer’ is extremely broad. The definition includes all persons involved
in the management of a company. When considered in the context of a large Australian or
multinational labour hire provider, an ‘executive officer’ would include scores of people, including
middle managers.

The requirement that all persons concerned with or that participate in the management of a
company must satisfy the ‘fit and proper person’ test is too onerous, and is unnecessary.

The definition of ‘executive officer’ in Schedule 1 needs to be amended. A definition based on the
concept of ‘Key Management Personnel’ in the Corporations Act 2001 and in relevant Accounting
Standards would be more appropriate, as follows:

‘Executive officer’, of a corporation, means a person who has authority and responsibility for
planning, directing and controlling the activities of the corporation.
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Financial viability requirement

Sections 15 and 20 of the Bill require that the labour hire business, to which the application relates,
is financially viable. Ai Group is concerned that applicants, in the satisfaction of this requirement,
will be forced to divulge to the Chief Executive financial and other information that is confidential.

Subsection 15(b) and s.20(2)(c) should be amended so that the requirement that a company be
financially viable is satisfied by the making of a statutory declaration by the applicant to that affect.

Part 3 – Divisions 3 and 4

Sections 24 (Cancellation), 27 (Fit and proper persons), 28 (Condition – compliance with relevant
laws), 31 (Obligation to report to the chief executive) and 32 (Prescribed matters for reports) all
reference compliance with ‘relevant laws’ (also see ss.102 and 104). ‘Relevant law’ is defined in
Schedule 1 of the Bill as including laws imposing an obligation on a person in relation to workers,
including, for example, obligations about:

 keeping records about workers;

 the payment of tax or superannuation for workers; and

 ensuring the health and safety of workers.

The definition goes on to list several laws including the FW Act, Commonwealth and Queensland
discrimination laws, and work health and safety laws.

The provisions in Part 3, Divisions 3 and 4 of the Bill, which link with the definition of ‘relevant laws’,
would have a significant and unfair impact on licensees.

Section 24 empowers the Chief Executive to cancel a licence if the Chief Executive ‘is satisfied’ that
a licensee, employee or representative of the licensee, has contravened a ‘relevant law’, ‘whether
or not the licensee, employee or representative has been convicted of an offence for the
contravention’. This provision is unfair and unbalanced. The loss of a licence would, in many cases,
result in a labour hire provider going out of business with the loss of all employees’ jobs. Any
consequences associated with breaches of laws should not arise unless the person has been
convicted of an offence in a relevant court and only after appeal rights have been exhausted.

Section 24 enables the Chief Executive to cancel a licence for a breach of a ‘relevant law’, regardless
of whether the breach is historical, inadvertent or immediately rectified by the licensee.

If a person’s licence is cancelled, the person cannot apply for a new licence for two years from the
time of cancellation (s.14(1)).

Subsection 24(b) needs to be amended as follows:
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24 Cancellation

(1) After complying with section 23, the chief executive may cancel the licensee’s licence by giving
the licensee an information notice for the cancellation, if the chief executive is satisfied—

(a) the licensee, or an employee or representative of the licensee, has contravened a condition
of the licence; or

(b) the licensee, or an employee or representative of the licensee, has been convicted of a
contravention of contravened a relevant law and an appeal against the conviction is not
underway whether or not the licensee, employee or representative has been convicted of an
offence for the contravention; or …

Also, the two year exclusion period under s.14(1) is excessively long. The Chief Executive should
have the discretion to decide what period of time is appropriate, with a maximum of six months.

Part 4, Division 1 – Licence conditions

Section 29 gives the Chief Executive broad and unfettered powers to impose conditions on a labour
hire licence including (amongst other conditions):

 requiring a licensee to hold insurance of a stated kind and in a stated amount. This would
include a threshold capital requirement as a condition to entry into the industry; or

 requiring a licensee to lodge with the Chief Executive a security that complies with stated
requirements.

Such conditions are not appropriate. They could impose a significant barrier to entry to the industry,
particularly for new entrants and smaller businesses, and would consequently impede competition.

Part 4, Division 2 – Reporting

Section 31 requires that a licensee provide a report to the Chief Executive every six months (see
s.31(3)) on matters including (but not limited to):

 the number of workers (the relevant workers), supplied by the licensee to another person,
who do work for the other person during the reporting period (s.31(2)(d));

 a description of the arrangements entered into between the licensee and the relevant
workers, for example whether the relationship is casual or permanent, a contractual
arrangement, or an apprenticeship or traineeship arrangement (s.31(2)(e));

 details of the type of work carried out by the relevant workers, including the industry in
which the work was carried out (s.31(2)(f));

 the locations in Queensland where work was carried out by the relevant workers (s.31(2)(g));
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 matters relation to any accommodation provided to workers either by the licensee or
another person, including who provided the accommodation, the address of the
accommodation, whether the relevant workers paid a fee for the accommodation and the
number of relevant workers that used the accommodation (s.31(2)(h) and s.31(2)(i));

 whether any other services were provided to the relevant workers by the licensee or, to the
best of the licensee’s knowledge, by a person to whom a relevant worker was supplied
(s.31(2)(k));

 information about the licensee’s compliance with relevant laws for the reporting period
(s.31(2)(k));

 disclosure of any disciplinary action or enforcement action taken, or started, against the
licensee by a regulatory body under a relevant law during the reporting period (s.31(2)(l));

 to the best of the licensee’s knowledge, the number of incidents involving a relevant worker
notified under the Work Health and Safety Act 2011 (s.31(2)(m)); and

 to the best of the licensee’s knowledge, the number of applications for compensation made
by a relevant worker under the Workers’ Compensation and Rehabilitation Act 2003
(s.31(2)(n)).

Section 32 goes on to identify further matters a regulation may prescribe in relation to reporting
requirements.

Ai Group holds significant concerns about the frequency of reporting, the level of detail, and the
nature of the information required to be provided by a licensee to the Chief Executive.

Sections 31 and 32 would impose very burdensome, and costly reporting requirements upon
licensees, including large labour hire providers which at any point in time would have thousands of
employees placed in clients’ workplaces.

For some, the onerous reporting requirements would operate as a barrier to entering or remaining
in the labour hire industry, which by its nature operates on tight margins.

Just as concerning is the confidentiality of the information required by ss.31 and 32. Some of the
information sought (for example the number of workers supplied, the description of arrangements,
the details of the work carried out, the industry that the work was carried out in, and the location
of the work) would be of significant commercial value to competitors of the businesses that provide
the information.

Also, if unions gained access to the information provided under ss.31 and 32, they could use it as an
industrial weapon against the businesses that provided the information. This is a significant risk
given unions’ widespread opposition to labour hire, casual employment and independent
contracting arrangements.
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The requirement that the licensee provide information about compliance with relevant laws and
other details regarding work health and safety and workers’ compensation is overly burdensome.
Other well-resourced and effective regulators are responsible for ensuring compliance with these
laws, and there is no need for duplicate regulatory processes.

The Bill defines ‘confidential information’ in s.104(5) as “information given to an official under this
Act, if the information identifies a person”. This definition should be expanded to include
information that is ‘commercial in confidence’.

In addition to significantly reducing the amount of information required to be provided, an annual
reporting period would be more appropriate than six monthly.

Part 4, Division 3 – Nominated officers

Section 34 requires that nominated officers be ‘reasonably available’ to be contacted by the Chief
Executive and members of the public during business hours. Failure to be ‘reasonably available’
attracts a civil penalty.

This is an onerous and unfair requirement on nominated officers.

The concept of ‘reasonably available’ is not sufficiently clear. A nominated officer may be ill and
unable to attend to telephone calls or emails at times. Further, a nominated officer may be on
annual leave, or overseas, or in an area without mobile phone or internet access.

The extension of the obligation in s.34 to a nominated officer’s dealings with any member of the
public is highly inappropriate. Section 34 could be used vexatiously by, for example, a former
customer, a former worker, a competitor, or a union official pursuing a claim against the company.

Section 34 should be deleted from the Bill.

Part 6, Division 2 – Powers of entry, Division 3 – Powers after entering
places

Part 6, Division 2 of the Bill deals with the powers of an inspector to enter premises of a licensee by
consent or with a warrant. Part 6, Division 3 deals with powers of an inspector after entering the
premises of a licensee.

Some of the powers are inappropriate and overly heavy-handed. At the very least, the provisions
should be redrafted to require that:

 Inspectors generally give licensees seven days’ notice of entry; and

 Warrants not be issued unless a licensee has refused access.
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Part 7 – General offence provisions

Section 90 requires a ‘client’ or ‘potential client’ to report ‘avoidance arrangements’ (see s.12) by a
labour hire provider to the Chief Executive or be subject to a civil penalty of 200 penalty units.

The reporting obligation is too broad and vague. The obligation should be removed from the Bill. If
it is to be retained, at the very least paragraph 90(1)(b) should be amended to exclude the words
“or ought reasonably to be aware”, and s.90(2) should be amended to remove the words “or ought
reasonably to have become aware”.

Part 8 – Reviews and appeals

Subsection 93(2) would enable an ‘interested person’ to apply for a review of a decision to grant a
licence, suspend a licence, or impose a condition on a licence. An ‘interested person’ is defined as a
‘person or organisation, other than a licensee, who has an interest in the protection of workers or
the integrity of the labour hire industry’.

Section 93 has the effect of enabling virtually any person or entity to influence who participates in
the labour hire industry in Queensland. For example, this power could be used inappropriately by
unions against a licensee for reasons unrelated to the Act, such as the licensee’s decision to not
agree to negotiate an enterprise agreement with the union.

Subsection 93(2) needs to be amended to remove the concept of ‘interested person’ and replace it
with ‘a person directly affected by a decision of the chief executive’.
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