
15 September 2017

The Hon Michael McCormack MP
Minister for Small Business
Parliament House
CANBERRA  ACT  2600

Dear Minister

Re. Important amendment needed to the Franchising Code of Conduct given the
passage of the Vulnerable Workers Act through Parliament

We are writing to propose an important amendment to the Franchising Code of Conduct
to preserve fairness for businesses, given the passage of the Fair Work Amendment
(Protecting Vulnerable Workers) Act 2017 (Vulnerable Workers Act) through
Parliament. As you know, the Franchising Code of Conduct is a mandatory industry code
under the Competition and Consumer Act 2010.

The Australian Industry Group (Ai Group) has amongst our membership a significant
number of franchisors in the retail, fast food and other industries, including a number of
major franchisors which each have a large number of franchisees. Franchisors have
significant new responsibilities for breaches of workplace laws and instruments by their
franchisees under the amendments to the Fair Work Act 2009 made by the Vulnerable
Workers Act.

It would be unfair to impose these new obligations upon franchisors without giving them
the ability to terminate contracts with franchisees who knowingly and systematically
breach workplace relations laws and instruments. At present, the Franchising Code of
Conduct severely limits the ability of a franchisor to terminate a contract with a
franchisee, even in circumstances where a franchisee deliberately and systematically
breaches workplace laws and instruments.

This problem could be readily addressed with the following amendments to clause 29 of
the Code:

29 Termination—special circumstances
(1) Despite clauses 27 and 28, a franchisor may terminate a franchise

agreement without complying with either clause if the agreement gives the
franchisor the right to terminate the agreement should the franchisee:
(a) no longer hold a licence that the franchisee must hold to carry on the

franchised business; or
(b) become bankrupt, insolvent under administration or an

externally-administered body corporate; or
(c) in the case of a franchisee that is a company—become deregistered

by the Australian Securities and Investments Commission; or
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(d) voluntarily abandon the franchised business or the franchise
relationship; or

(e) be convicted of a serious offence; or
(f) operate the franchised business in a way that endangers public

health or safety; or
(g) act fraudulently in connection with the operation of the franchised

business;
(h) commit a serious contravention of a civil remedy provision in sections

44(1), 45, 50, 280, 293, 305, 323, 325, 328, 357, 358, 359, 535 or
536 of the Fair Work Act 2009 in connection with the operation of the
franchised business.

Note: A ‘serious contravention’ is defined in section 557A of the Fair Work Act 2009 if the
person’s conduct constituting the contravention was: (a) deliberate; and (b) part of a
systematic pattern of conduct relating to one or more other persons.

(2) Despite clauses 27 and 28, a franchisor may terminate a franchise
agreement without complying with either clause if, at the time of
termination, the franchisor and the franchisee mutually agree to the
agreement’s termination.
Note: This clause does not give rise to a right of termination; such a right must be in

the franchise agreement itself.

It can be seen that the above amendments would preserve strong protections for
franchisees, while giving franchisors the ability to take action against a franchisee when
the franchisee is deliberately and systematically underpaying its employees. This is fair
and appropriate, particularly given that franchisors now have significant responsibilities
for breaches of workplace laws and instruments by franchisees and endure significant
brand damage and potential costs when franchisees underpay their employees.

The amendments would provide a greater incentive for franchisees to pay their
employees correctly which, in turn, would increase protection for workers.

It is important to consider that many franchisors are small and medium sized businesses
and need to be able to take action against a franchisee that deliberately breaches
workplace laws and instruments, and hence exposes the franchisor to significant costs
and risks.

We would be happy to provide any further information that you may require and would
welcome the opportunity to meet with you to discuss this important matter.

Yours sincerely

Innes Willox
Chief Executive


