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4 YEARLY REVIEW OF MODERN AWARDS 

AM2016/13 – ANNUALISED WAGE ARRANGEMENTS 

1. INTRODUCTION 

1. This submission is made in reply to the submissions advanced by ABI / the 

NSW Business Chamber (the NSW Employers), the ASU and the AMWU in 

response to the Commission’s decision of 20 February 20181 (February 2018 

Decision) in the Four Yearly Review of Awards – Annual Wage Arrangements 

proceedings. 

2.  RESPONSE TO ABI AND THE NSW BUSINESS CHAMBER (The 

NSW Employers) 

2. The NSW Employers have sought to identify the underlying purpose of what they 

characterise as “Annualised Arrangements”. They submit: 

2.2  It is useful firstly to identify the underlying purpose of Annualised arrangements 
i.e. the benefits afforded by an Annualised Arrangement and why an employer 
or employee would enter into one. This is particularly important in determining 
how to formulate award provisions about Annualised Arrangements given that, 
as noted by [102] of the Decision, it is not strictly necessary for an Annualised 
Arrangements provision to be included in a modern award in order for an 
employer and employee to enter into such an arrangement.  

2.3  The purpose of an Annualised Arrangement is well expressed at [101] of the 
Decision. As identified in that paragraph, in allowing employers to pay a fixed 
amount to an employee, an Annualised Arrangement allows employers an 
increased degree of administrative simplicity, avoiding the necessity of the 
keeping and calculating of precise hours of work (at least contemporaneously) 
while at the same time managing regularity of cash flow and labour costs. The 
Full Bench also identifies that an Annualised Arrangement removes the 
incentive for employees of dragging out performance of work in order to obtain 
overtime.  

2.4  The Commission also identified the benefits for employees, being the security 
of a fixed and certain remuneration amount each pay period which would allow 
certainty in respect of budgeting and obtaining finance, regardless of the 
variability of work. 

  

                                                 
1 [2018] FWCFB 154. 
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3. The Full Bench’s February 2018 Decision has also identified benefits of 

annualised wage arrangements: 

[101] On the basis of the (limited) evidence and submissions before us, it is clear 
that annualised wage arrangements potentially offer benefits for both employers 
and their employees. For employers, it allows the remuneration of the employee 
to be set at a fixed amount for each pay period notwithstanding that the employee 
works varying hours. This may confer business advantages in terms of managing 
cash flow and creating predictability in labour costs. Additionally, the payment of 
an annualised wage will be administratively simpler for employers in that it will 
not require a separate calculation of wages owing to be made in each pay period, 
and (as discussed further below) may potentially mean that the employer is not 
required to keep precise records of hours worked by employees, subject to the 
specific requirements of any applicable award provision concerning annualised 
salaries. It may also have the advantage of removing any incentive upon 
employees to “drag out” the performance of their work and thereby earn 
overtime. For the employee, there are benefits also: the employee will receive a 
fixed and certain remuneration amount each pay period regardless of the number 
of hours worked, which will carry with it the advantages of income security and 
predictability of earnings for the purpose of budgeting and obtaining finance. For 
these reasons it may therefore be said, as a general proposition, that an 
annualised wage arrangements provision in a modern award is capable of 
forming part of a fair and relevant minimum safety net of terms and conditions 
for the purpose of s 134(1). Certainly the fact that s 139(1)(f) permits the inclusion 
in a modern award of a term about annualised wage arrangements which 
satisfies the three identified conditions indicates that it was contemplated by the 
legislature that provisions of that nature were capable of achieving the modern 
awards objective. 

[102] Of course it is not necessary to have an annualised wage provision in a 
modern award in order for an employer to be able to pay an employee to whom 
the award applies an annualised salary that compensates for or “buys out” 
various identified award entitlements. The principles by which this might be done 
were stated in the Federal Court Full Court decision in Poletti v Ecob 22 and 
subsequently affirmed in the Full Court decisions in Australia and New Zealand 
Banking Group Limited v Finance Sector Union of Australia23  and Linkhill Pty 
Ltd v Director, Office of the Fair Work Building Industry Inspectorate.24 In short, 
under a contract of employment the employer and employee may agree that the 
salary payable under the contract has the purpose of satisfying the obligation to 
pay identified award entitlements (such as, for example, base wages, overtime 
rates, shifts and weekend penalty rates, allowances and annual leave loading). 
The payment of salary pursuant to such a contract of employment may be relied 
upon by the employer as satisfying in part or whole any claim by the employee 
for under-payment of the identified award entitlements. However this means of 
paying an annualised wage to an employee to whom a modern award applies is 
not entirely free from legal difficulty. If there is a lack of a “close correlation 
between the nature of the contractual obligation and the nature of the award 
obligations”, then payment of the salary may not satisfy the relevant award 

https://www.fwc.gov.au/documents/decisionssigned/html/2018fwcfb154.htm#P1134_123934
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwcfb154.htm#P1135_124103
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwcfb154.htm#P1136_124225
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entitlements.25 Further, the fact that an annual salary provided for in a contract 
of employment may, over the course of a year, equal or exceed identified award 
entitlements such as to discharge payment of them may, arguably, not amount 
to compliance with an award requirement that pay entitlements are required to 
be made to the employee within a specified pay period. Issues such as these 
may make the payment of a salary pursuant to an annualised wages provision in 
a modern award a more desirable and legally certain option. 

4. Ai Group respectfully contends that a fundamental benefit of an annualised wage 

arrangement, as contemplated by s,139(1)(f) of the Fair Work Act 2009 (FW 

Act), is to relieve employers of certain record keeping requirements that would 

otherwise be applicable under the Fair Work Regulations 2009 (the 

Regulations) and that this ought not be disregarded or negated in the framing 

of safeguards that conform with the requirements of s.139(1)(f).  

5. The Fair Work Regulations were made under the FW Act and, therefore, it can 

be assumed that there was no intent for the record keeping requirements in the 

Regulations to conflict with s.139(1)(f)(iii) of the Act. 

6. We also note that there is a distinction between an annual salary arrangement 

entered into pursuant to a common law contractual arrangement and an annual 

wage arrangement as contemplated by s.139(1)(f).  

7. The starting point for consideration of such matters is an understanding of what 

is contemplated by s.139 as an “annualised wage arrangement”. The provision 

states: 

Terms that may be included in modern awards--general  

(1)   A modern award may include terms about any of the following matters:  

(a)   minimum wages (including wage rates for junior employees, employees with a 
disability and employees to whom training arrangements apply), and: 

(i)  skill-based classifications and career structures; and 

(ii)  incentive-based payments, piece rates and bonuses;  

(b)   type of employment, such as full-time employment, casual employment, regular 
part-time employment and shift work, and the facilitation of flexible working 
arrangements, particularly for employees with family responsibilities;  

(c)   arrangements for when work is performed, including hours of work, rostering, 
notice periods, rest breaks and variations to working hours;  

https://www.fwc.gov.au/documents/decisionssigned/html/2018fwcfb154.htm#P1137_125145
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(d)   overtime rates;  

(e)   penalty rates, including for any of the following: 

(i)   employees working unsocial, irregular or unpredictable hours; 

(ii)   employees working on weekends or public holidays; 

(iii)   shift workers;  

(f)   annualised wage arrangements that:  

(i)   have regard to the patterns of work in an occupation, industry or 
enterprise; and 

(ii)   provide an alternative to the separate payment of wages and other 
monetary entitlements; and  

(iii)   include appropriate safeguards to ensure that individual employees are 
not disadvantaged;  

(g)   allowances, including for any of the following: 

(i)   expenses incurred in the course of employment; 

(ii)   responsibilities or skills that are not taken into account in rates of pay;  

(iii)   disabilities associated with the performance of particular tasks or work in 
particular conditions or locations;  

    (h)   leave, leave loadings and arrangements for taking leave; 

(i)   superannuation;  

(j)   procedures for consultation, representation and dispute settlement.  

(2)   Any allowance included in a modern award must be separately and clearly 
identified in the award.  

8. When s.139(1)(f) is considered in the context of the s.139(1) as a whole, its 

purpose and effect are apparent. 

9. Section 139(1)(f) is intended to permit the inclusion of award terms that allow a 

system of payment for award-derived entitlements which departs from the 

nature of payments that would other be required to be made. It is directed at 

the form of payment that is required to be made pursuant to an award.  

10. Relevantly, pursuant to s.139(1)(f)(ii), the kind of arrangements about which 

terms can be included in awards, are arrangements that “provide an alternate 

to the separate payment of wages and other monetary amounts.” In essence, 
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they permit the payment of ‘all-up rates of pay’ that apply in lieu of various other 

monetary entitlements.  

11. As already identified by the Full Bench, there is significant interplay between an 

annualised wage arrangement contemplated by s.139(1)(f) and the record 

keeping requirements contained within the Regulation.2 In essence, annualised 

wage provisions in awards can operate to relieve employers of obligations to 

keep certain records. This matter was succinctly explained in the February 2018 

Decision: 

[124] …First, as pointed out by the Full Bench in the Pastoral Award decision, 

reg 3.34 of the Fair Work Regulations (FW Regulations), which prescribes the 

records required to be kept in relation to overtime, only applies “if a penalty rate 

or loading (however described) must be paid for overtime hours actually worked 

by an employee”. The effect of an annualised wages arrangement which is 

intended to encompass overtime is to displace the award obligation to pay 

penalty rates for that overtime within the relevant pay period. A provision of the 

nature of clause 17.2(a) of the Clerks Award is not an obligation itself to pay 

overtime rates, but on its face simply an obligation to ensure that the annual 

salary is no less than would have been payable under the award. Accordingly 

we consider that reg 3.34 would not apply to an annualised wages arrangement 

which encompasses overtime. Second, in respect of ordinary hours worked 

which under the award would attract a penalty rate or loading (for example, 

weekend work or shift work), reg 3.33(3) provides that “if an employee is entitled 

to be paid”, relevantly, a loading or a penalty rate, the employer must keep a 

record that “sets out details of the payment, ... loading, rate ... or entitlement”. 

Even if the word “details” encompasses a record of when ordinary hours were 

worked, the obligation will not apply in respect of an employee on an annualised 

wage arrangement because the arrangement will displace the entitlement to 

the loading or penalty rate.3 

  

                                                 
2 [2018] FWCFB 154 

3 ibid 
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12. As can be seen, a key function or benefit of award clauses dealing with 

annualised wage arrangements is to relieve employers of the record keeping 

requirements set out in Regulation 3.33(3) and Regulation 3.34. Depending 

upon how they are structured, they may also relieve an employer of the 

requirement to keep records relating to part-time employees as specified in 

Regulation 3.33(2).  

13. This absence of any requirement to keep the abovementioned records ought 

not be viewed as a gap in the scheme established by the FW Act and 

Regulations that requires redress through the award system. Nor should these 

intended flexibilities be removed through award provisions. 

14. The Regulations appropriately reflect and endorse the reality that some 

employees may be paid by reference to the work performed, rather than the 

more common approach of attaching a payment to the time worked by an 

employee. There is nothing inherently wrong or ‘disadvantageous’ about such 

an approach.  

15. The Full Bench should not now implement safeguards, such as the newly 

proposed record keeping requirement, which fundamentally undermine the 

flexibility that has been carefully and deliberately facilitated through the 

Regulations governing record keeping. Such safeguards could not be 

considered “appropriate”.4 

16. If the Full Bench maintains its view that provisions such as clause 17.2(a) of the 

Clerks – Private Sector Award 2010 (Clerks Award) are not, of themselves, 

practically effective safeguards, it should seek to identify other appropriate 

safeguards or alternate mechanisms for delivering the kind of flexibility currently 

provided through annualised wage arrangements. 

  

                                                 
4 As contemplated by s.139(1)(f) 
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Can awards regulate annualised arrangements of a contractual nature? 

17. The NSW Employers identify problems that may flow from concurrent 

contractual and award-based Annualised Arrangements. 5  These primarily 

relate to matters associated with the termination of such arrangements. 

18. Section 139(1)(f) enables awards to include terms about a particular matter. 

That matter is annualised wage arrangements that reflect the content 

contemplated by s.139(1)(f)(i) to 139(1)(f)(iii).  

19. Section 139(1)(f) does not permit awards to include terms that are about any 

form of annual salary arrangement that may be entered into by parties. Awards 

cannot, for example, require an employer to keep additional records simply 

because the employer enters into an annual salary arrangement pursuant to a 

common law contractual arrangement. The notion of an annualised wage 

arrangement contemplated by s.139(1)(f) and an annual salary arrangement 

entered into pursuant to a common law contract are separate mechanisms and 

separate sources of obligations and entitlements. 

20. Ai Group shares the NSW Employers’ reservations about whether the proposed 

provisions would permit parties to withdraw from an annual salary arrangement 

implemented on a contractual basis. This gives rise to a potential raft of 

difficulties. 

Section 139(1)(f) expands the range of matters that can be included in awards 

21. For completeness, we note that s.139(1)(f) does not constitute a fetter on the 

capacity for awards to include terms about any of the other matters identified in 

s.139(1) or which are otherwise permissible to be included pursuant to other 

provisions of Act. Consequently, an award can include terms about wages, 

overtime rates and penalty rates, even if they are not expressly permissible by 

reference to s.139(1)(f). An award can also include terms that are incidental to 

such terms and meet the requirements of s.142(1). 

                                                 
5 March submission of ABI and the NSW Business Chamber at 2.11 to 2.26. 
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22. Awards can include terms that specify circumstances where overtime rates, 

other penalty rates and allowances are or are not payable to employees. In this 

regard an award can be cast in terms that do not require such amounts to be 

payable to certain employees covered by the award. Such an approach is 

currently reflected in some modern awards and is consistent with the historically 

not uncommon practice of exemption provisions being included in awards. 

23. Before consideration is given to fundamentally altering the annualised salary 

provisions in an award to insert a raft of problematic and potentially unworkable 

additional safeguards, fairness dictates that there should be a holistic 

reassessment of whether the current remuneration structure in the award is still 

appropriate. It is not appropriate to simplistically adjust the annualised salary 

provisions in isolation from other award terms.  

24. In the context of at least some awards the subject of these proceedings, such 

as the Clerks Award, there will be a need to consider (or reconsider) whether 

there is a need to limit the application of overtime and other provisions to certain 

categories of employees or to implement other provisions akin to the ‘exemption 

provisions’ initially determined to be appropriate for inclusion in the Clerks 

Award. In this final regard we note that the annualised salary provision 

contained within the Clerks Award was, to a substantial degree, a product of 

changes made to the award modernisation request underpinning the Part 10A 

Award modernisation process. 6  Such a request has less relevance in the 

context of the 4 Yearly Review of Modern Awards and this alone may provide 

a cogent reason for reverting to the kind of approach originally favoured by the 

Australian Industrial Relations Commission.  

25. Given the narrow scope of the current proceedings it does not appear to be 

open to parties to fully advance such argument now. However, Ai Group would 

seek an opportunity to potentially press for such changes prior to any variation 

to the annualised salary provisions of these awards being implemented, should 

we not be successful with our arguments about the unworkable nature of many 

                                                 
6 Award Modernisation - Decision - re Application to vary the Clerks - Private Sector Award 2010 
[2009] AIRCFB 922 (16 November 2009) 
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of the safeguards included in the Commission’s model annualised wage 

clauses. 

3. RESPONSE TO THE ASU SUBMISSIONS OF 20 MARCH 

2017 

26. The ASU’s March submissions advocate for the adoption of annualised wage 

provisions that include ‘employee agreement’ in the Clerks Award, the Legal 

Services Award 2010 (Legal Services Award) and the Contract Call Centres 

Award 2010 (Contract Call Centres Award). In support of this position they 

argue that, prior to award modernisation, there was no majority or critical mass 

of underpinning private sector clerical and administrative awards that had either 

exemption rates or annualised salary clauses.7 

27. At paragraph 12 of its 20 March 2017 submission, the ASU acknowledges that 

there were, prior to the commencement of modern awards, some unknown 

number of individual employment arrangements but, it alleges, no evidence of 

widespread use.  

28. Without accepting the accuracy of the ASU’s analysis of the prevalence of 

annualised salary clauses or exemption provisions in the awards, we contend 

that such arguments are of limited relevance to the current proceedings. It 

cannot seriously be disputed that these types of award clauses historically 

applied to a very significant proportion of employees.  

29. Regardless, we do not understand the ASU to be denying that there is, and has 

long been, significant utilisation of annual salary arrangements to remunerate 

employees engaged in clerical capacities. Indeed, even the limited survey 

evidence that the union has itself advanced and which was referred to in the 

February 2018 Decision seems to suggest that such arrangements are 

common.8   

  

                                                 
7 Paragraphs 1 to 15. 

8 [2018] FWCFB 154 at 42. 
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30. The prevalent and entrenched nature of annual salary arrangements within the 

context of employees covered by clerical awards is a factor that weighs against 

the Full Bench making any decision that would render the use of such 

arrangements more difficult.  

31. A further difficulty with implementing a requirement for employee agreement to 

annualised wage arrangements is the question of what would occur in 

circumstances where an arrangement is currently already in place. It would be 

profoundly unfair for an amendment to current award clauses to remove an 

existing capacity for employers to pay their current workforce pursuant to an 

annualised wage arrangement in circumstances where such arrangements are 

potentially a fundamental element of the manner in which employees have been 

engaged.  

32. The impact of such a change is compounded by the risk that it might result in 

an employer having to administer different systems of remuneration for a single 

workforce. This would impose an additional administrative burden upon such 

an employer.   

33. The ASU has also challenged the assumption that workers covered by the 

Clerks Award have more stable hours than workers covered by other awards. 

Nonetheless, they have not set out any comparative analysis of the hours 

worked across different industries in order to illustrate this proposition.  

34. Although the union has set out the hours of work provisions from a small 

selection of enterprise agreements, this does not establish what hours of work 

are actually performed by employees covered by such agreements. 9 

Regardless, even if they were established, the working patterns of employees 

covered by enterprise agreements that contain flexible provisions governing 

hours of work cannot be viewed as necessarily representative of the working 

patterns of award-reliant employees more broadly. Of course, the greater 

flexibility available under such agreements may be a factor contributing to the 

                                                 
9 ASU submission of 20 March 2018, Annexure 1. 
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particular pattern of work performed by the employee to whom it applies.  

35. Ai Group contends that many clerical employees do have reasonably stable 

hours of work. This is undoubtedly a reason for the widespread utilisation of 

annual salary arrangements to cover the remuneration of such employees. 

Adopting the logic of the Full Bench at paragraph 129(1) of its February 2018 

Decision, we concur with the view that any prejudice incurred by such 

employees as a product of annualised wage arrangements will only likely ever 

be slight. Accordingly, an award requirement for there to be employee 

agreement to an annualised wage arrangements would not be necessary, in 

the sense contemplated by s.134(1).  

Response to ASU submissions regarding Model Clause 3 

36. The ASU submits that the clerical related awards, being the Clerks Award, the 

Legal Services Award and the Contract Call Centres Award, should include 

Model Clause 3. 

37. The Commission has not proposed to apply option 3 to the clerical related 

awards or invited submissions in relation to such a proposition.  

38. The Full Bench has expressed a provisional view that Model Clause 3 is 

appropriate for use in awards which cover employees who may work highly 

variable hours or significant ordinary hours which attract penalty rates.10 Ai 

Group disputes any contention that this description is apt to describe the work 

undertaken by the bulk of clerical employees. 

39. Model Clause 3 is not appropriate for inclusion in the clerical awards. The highly 

restrictive nature of the requirement to undertake a reconciliation process after 

each pay period or roster cycle would negate the utility of annualised salary 

arrangements and would be highly disruptive to the current practices of many 

employers.  

  

                                                 
10 [2018] FWCFB 154 at 132. 
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Response to ASU Submissions in Reply – 3 April 2018 

40. The ASU has also filed reply submissions in which they take issue with Ai 

Group’s concerns over the workability of proposed requirements to keep 

records of starting and finishing times. They nonetheless accept the reality that 

an increasing number of employees now work at times and in ways that reflect 

non-standard arrangements.11 For example, they appear to acknowledge that 

many employees undertake activities such as reading and responding to emails 

outside of ordinary working hours. The ASU’s response to such realities is, in 

effect, that such practices should not be promulgated through modern award 

clauses.  

41. The union’s submissions miss an essential point that Ai Group has sought to 

advance. Putting aside issues associated with any assessment of the merits of 

various form of flexible work arrangements, it cannot be ignored that such 

practices are an established feature of the employment arrangements 

applicable in certain industries or occupations and that, more broadly, they are 

an increasingly relevant component of contemporary working patterns. In this 

regard, the challenge for the Full Bench is to not only satisfy itself that the 

relevant award provisions conform with what is permissible under s.139, but 

also with what reflects a ‘fair and relevant minimum safety net’. A provision 

which ignores such developments cannot be considered “relevant” for the 

purposed contemplated by s.134(1). 

42. As already articulated in our previous submission, these kinds of difficulties 

were a catalyst for the modification of the Workplace Relation Regulations 

2006. This was a very significant issue and one which ought to be properly 

considered before such problems are replicated in the award context.  

43. Ai Group appreciate that the Full Bench is not lightly proposing the introduction 

of such new requirements regarding record keeping. However, when regard is 

had to the extent of the difficulties that will flow from such a change, a matter 

which was not the subject of significant consideration during the previous 

                                                 
11 ASU Reply Submission, at paragraph 3 
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proceedings, we respectfully contend that it should be accepted that the 

proposed record keeping requirements are not “appropriate” safeguards.  

44. Annualised salary provisions within awards provide for a degree of flexibility in 

the manner in which an individual is remunerated that is appropriate in 

circumstances where an individual is employed to perform the duties of a role 

rather than the more traditional requirement of spending particular periods of 

time at work. For example, many clerical employees have a high degree of 

control or autonomy over the precise hours that they work. Indeed, many have 

a significant degree of discretion over the manner in which they work and, of 

course, this can impact upon the precise times at which they work. This does 

not reflect what the ASU has described as “forced working arrangements”.12 

Rather it reflects the very nature of the work undertaken by clerical employees, 

particularly those falling within senior classifications. Relevantly, the 

classification structure contained within the Clerks Award expressly recognises 

that individuals will work under “limited” or “broad” guidance or directions and 

only report to more senior staff “as required”.13 

45. The imposition of a requirement that the hours of work of all such employees 

be strictly monitored and recorded is not realistic and would be unworkable. It 

is inconsistent and incompatible with the nature of work that is undertaken by 

many clerical employees. 

46. It is also unclear how it would even be feasible to record the start and finish 

times or hours of work of clerical employees in circumstances where such 

individuals work alone and unsupervised. It cannot sensibly be disputed that 

there are clerical employees who work in such a manner.  

47. Clerical employees often work alongside professional and managerial 

employees and in environments in which a similar approach is taken to the 

management of the hours worked by all such employees. That is, all parties are 

afforded a degree of self-control over such matters. Further, in such contexts 

                                                 
12 ASU reply submissions at paragraph 3. 

13 Clerks -Private Sector Award, B.5 and B.6 of schedule B – Classifications.  
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annualised wage arrangement are often utilised as a way of compensating 

clerical employees for the need to align the working patterns of different cohorts 

of employees in circumstances where there is not always a regularity to the 

need for them to actually perform overtime work, but where there is an 

expectation that it will be performed when or if required. Undoubtedly many 

employers strike annualised salary arrangements with employees for this 

reason which include salary rates that significantly exceed what would be 

applicable under the relevant award.    

48. At the very least, the proposed safeguards regarding record keeping and 

reconciliation would result in more restrictive work practices being implemented 

in preference to the continued use of annualised wage arrangements.  

49. The Full Bench should be conscious of the potential negative impact on 

employees of overly heavy-handed safeguards relating to record keeping and 

reconciliation. Such measures would remove much of the incentive for 

employers to provide an annual salary. In such circumstances some employers 

could be logically expected to simply revert to paying in accordance with 

standard award terms. Others might reassess the manner in which they 

structure their work so as to minimise their expose to employees performing 

overtime or penalty rates. The ultimate consequence would likely be a 

diminution in the number of clerical roles attracting over-award payments, or a 

reduction in the level of such payments. Such outcomes could not be said to 

advantage employees.  

50. For the reasons we have outlined, there are very real practical difficulties 

associated with imposing an obligation upon employers who utilise annual 

wage arrangements under awards to keep records of hours worked. There is a 

statutory imperative for the Commission to take into account matters identified 

in s.134 when considering any amendments to the current award provisions. In 

this regard we suggest that it should be uncontroversial that the proposed 

variations would, at the very least, be contrary to considerations associated 

with: 
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a. The need to promote flexible work practices and the efficient and 

productive performance of work (s.134(1)(d); and 

b. The likely impact on business including on productivity, employment 

costs and the regulatory burden (s.134(1)(f). 

51. We also here note that these proceedings are largely progressing in the 

absence of detailed evidence of the nature of work performed under the 

relevant awards. For this reason, the Full Bench ought to adopt a particularly 

cautious approach to any alteration in the current safety net. This is consistent 

with the need to ensure a stable modern award system.14 

52. Finally, we note that it is not novel to suggest that an award’s treatment of 

remuneration must recognise matters such as, not only the need for flexibility 

in the way that work is performed, but also difficulties associated with monitoring 

hours worked. Such matters have historically contributed to the implementation 

of annualised salary provisions and similar mechanisms, such as exemption 

clauses, within the award system. In this regard we extract a passage from the 

Business Equipment Industry case cited by the Full Bench of the AIRC in its 

decision to include an annualised salary provision in the Clerks Award: 

[9] In the Business Equipment Industry Case the exemption clause was seen 
as a ‘notional bargain’ between the employer and the employee. In that case 
the majority said: 

‘Before giving particular consideration to the decision of the Commissioner to 
delete the exemption clause we would point to the fact that it relates to 
employment in a service type industry where the ordinary award entitlements are 
difficult to monitor due to the exigent nature of the work and the itinerancy which 
is, so frequently, associated with its performance. Servicing work may be required 
suddenly and in a situation of urgency in a place where a cessation of work 
depends upon the completion of the job rather then upon returning to the place of 
employment and signing off for the day. The employers is frequently in no position 
to monitor the time worked by the employee in such circumstances; nor can 
practical application be given to award provisions such as meal breaks, mixed 
functions, call backs and the like.….”15 

  

                                                 
14 Section 134(1)(g). 

15 Award Modernisation Decision - re Application to vary the Clerks - Private Sector Award 2010 
[2009] AIRCFB 922 (16 November 2009) at 9. 
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53. As already articulated, if the Full Bench reaches a conclusion that annualised 

salary arrangements within an award must necessitate the establishment of 

additional record keeping requirements, there may be a consequential need to 

implement other more workable forms of flexibility relating to remuneration 

related matters within the award. 

Response to the ASU reply submission regarding the Contract Call Centres 

Award 

54. The ASU reply submission accepts that the annualised salary arrangement in 

the Contract Call Centres Award were developed with detailed regard to the 

circumstances of an industry or occupation and needs and or characteristics of 

employers and employees covered by the instrument. 16  It nonetheless 

contends that: “Like every other award with an annualised salary clause it 

needs to be altered to address the general concerns raised by the Full Bench.” 

55. Given the history of these provisions and their unique nature, the Commission 

should refrain from simplistically replacing the current award terms with any of 

the proposed model terms. 

Application of the annualised salary provisions in the Clerks Award to part-time 

employees 

56. The ASU rejects Ai Group’s contention that the provisions of the annualised 

salary clause in the Clerks Award apply to part-time employees.17 However, it 

does not provide any detailed reasoning in support of its position. 

57. There is no apparent basis for interpreting the annualised salary provisions as 

only applying to full-time employees. The text of the clause does not limit its 

application to full-time employees. Moreover, clause 11.2 of the Award 

relevantly provides that: 

  

                                                 
16 ASU submission of 3 April 2018 at paragraph 6 

17 ASU submission of 3 April at paragraph 10 
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“Part-time employees are entitled on a pro rata basis to equivalent pay and 

conditions to those of full-time employees.” 

58. Ai Group remains of the view that the current award terms enable the adoption 

of annualised wage arrangements for part-time employees.  

59. The ASU states that there is no evidence that employers have ever applied 

annualised wage arrangements to part-time workers covered by the Award.18 

Nonetheless, the ASU appears to stop short of asserting that no part-time 

employee is paid an annualised salary. This latter point is understandable. It 

would be a very bold and unsustainable assertion.  

60. The ASU submissions are opportunistic. Given the manner in which the 

proceedings have unfolded, there has not been any reason for a party to 

advance evidence about part-time employees. Issues associated with the 

application of annual wage arrangements to part-time employment was not a 

matter put in issue by the claims originally advanced by the parties and there 

has been no opportunity for parties to advance evidence in response to the Full 

Bench decision of 20 February 2018. This was not contemplated by the relevant 

directions.  

61. These proceedings are unfolding in an evidentiary vacuum. There is such a 

paucity of evidentiary material before the Full Bench that it cannot possibly be 

certain of the manner in which annualised salary arrangements currently 

operate. Nor can it be certain of the impact that would result from elements of 

its proposed model terms. In such circumstances the Full Bench ought to refrain 

from imposing any arrangements that would reduce existing flexibility for 

employers or employees. Such an approach is consistent with the maintenance 

of a stable modern awards system.  

  

                                                 
18 ASU submission of 3 April at paragraph 10 
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4. RESPONSE TO THE AMWU SUBMISSIONS 

62. The AMWU has called for the removal of clause 24.1(g) of the Manufacturing 

and Associated Industries and Occupation Award 2010 (the Manufacturing 

Award). This provision enables an employee who is a 

Supervisor/Trainer/Coordinator Level I or II to be paid to an annualised salary 

arrangement.  

63. Clause 24.1(g) is an important element of the safety net and its deletion would 

have significant negative consequence for employers and employees. No 

reasonable basis for such a significant award variation has been made out by 

the union.  

64. During the development of the modern Manufacturing Award in 2008-09, it was 

agreed between Ai Group and the Metal Trades Federation of Unions that an 

annualised salary clause would be included in the award for Supervisors / 

Trainers / Coordinators. The AMWU should not be permitted to now walk away 

from the agreement that it reached. The inclusion of an annualised salary 

clause was part of a package of award provisions that were agreed upon 

between the industrial parties. 

65. Regardless, the Full Bench has not invited parties to advance claims for the 

removal of annualised salary clauses and it is not appropriate that such a radical 

proposal be entertained in the proceedings.   

66. The AMWU also submits that each of the four model clauses are deficient and 

should not be inserted into the Manufacturing Award. It nonetheless proposes 

its own model clause that it contends should be adopted if the Commission is 

minded to introduce a model clause. Ai Group is opposed to the AMWU’s 

proposal.  

67. Before addressing the lack of merit of the AMWU’s clause, we note that the 

Commission’s February 2018 Decision did not invite parties to advance 

alternate model clauses. It is not appropriate for these proceedings to be 

utilised by unions as an opportunity for the advancement of proposed changes 
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to annualised salary provisions that do not arise from the Full Bench’s decision.  

68. The provisions of the Manufacturing Award have not previously been the 

subject of these common issues proceedings. Prior to the Full Bench’s 

February decision, neither the AMWU or any other party had raised any concern 

about the relevant clause in the Award.  

69. It is unsurprising that the February decision has been a catalyst for unions to 

seek to restrict the use of annualised salary arrangements. However, given 

such parties had not previously called for amendments to such provisions, it 

cannot reasonably be accepted that as a matter of fact there are any significant 

problems associated with their operation in practice.  The AMWU’s bald 

assertion that, “…an annualised wage arrangement is merely a tool to require 

workers to perform unpaid overtime” should be given no weight.19  

70. There is no evidence that establishes that any employee paid pursuant to such 

arrangements has been disadvantaged in the sense contemplated by 

s.134(1)(f)(ii). There is no evidence of any difficulties or disputation associated 

with the current provisions. 

71. There is similarly no evidence before the Commission relating to the way such 

provisions are applied, or broader factual considerations that underpin the 

importance and appropriateness of such provisions. For example, there is no 

evidence before the Full Bench relating to the manner in which employees 

subject to these provisions work. Accordingly, it is impossible for the Full Bench 

to properly assess the impact that any fundamental variation to the current 

provisions would have. 

72. The current annualised salary provisions of the Manufacturing Award should 

remain unvaried.  

73. The section below responds to key propositions or themes in the AMWU 

submissions. 

                                                 
19 AMWU submission at paragraph 5 
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AMWU argument that annualised wage arrangements should always be by 

agreement 

74. The AMWU contends that employee agreement to an annualised wage 

arrangement should always be mandatory. We have already addressed this 

issue in earlier submissions in these proceedings. It was a central element of 

the claim advanced by the ASU. Nonetheless, we here raise three points 

against the union’s proposition. 

75. Firstly, as identified by the Full Bench, agreement in this regard should not be 

necessary in circumstances where there is likely to be reasonably stable hours 

of work. 

76. Secondly, if awards contain safeguards that “ensure employees are not 

disadvantaged” the need for employee agreement is significantly nullified.   

77. Thirdly, in circumstances where annualised salary arrangements are an 

entrenched feature of a particular employment in a particular industry or 

occupation, the removal of this facility will be particularly disruptive and 

damaging to affected employers. In such circumstances it may be considered 

that the retention of current arrangements is a necessary element of a fair and 

relevant safety net.  

AMWU argument that annualised wage arrangements should be by majority 

agreement 

78. The AMWU contends that there should be a requirement for majority agreement 

to be obtained before an employer enters into annualised wage arrangements 

with more than 50% of its workforce.20  They have proposed the following 

clause: 

[b]  An employer cannot make annualised salary arrangements with more than 50% 

of its full-time employees on an individual basis without first reaching an 

agreement with a majority of its full-time workforce.  

                                                 
20 AMWU submission at polarographs 34 to 48 
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79. Annualised wage arrangements are not suited to an award requirement that 

they only be available if supported by the majority of employees. There is often 

a requirement for confidentiality associated with such arrangements. 

Furthermore, employers may not wish to offer uniform annualised salary 

arrangements to all employees. The arrangements often include an element of 

over-award remuneration.   

80. A further difficulty is that the clause proposed by the AMWU is inherently 

problematic. It is unclear why an employee’s entire workforce should have a 

say on whether an employee covered by a particular award should be able to 

be paid an annualised salary. Further, there is no clarity as to what precisely 

must be agreed to by the majority of the workforce. Is it the mere use of such 

arrangements or is it the terms of the particular arrangement utilised? 

81. We are also concerned that the AMWU proposal would prohibit or invalidate all 

annualised salary arrangements unless the relevant majority agreement was 

attained.  This would potentially invalidate existing contractual arrangements 

that are extremely beneficial to employees. The drafting does not make it clear 

whether limitations are imposed upon arrangements entered into pursuant to 

the clause, or all contractual arrangements.  

82. It is particularly unclear why such a provision would be necessary21 in the 

context of the Manufacturing Award, which only enables annualised salary 

arrangements to be applied to a limited number of classifications of employees. 

It is doubtful that those receiving a payment pursuant to such a clause would 

ever represent 50% of an employer’s workforce.  

83. The union’s submissions on this point are obviously driven by ideological 

support for collectivism and the pursuit of award provisions that might provide 

a role for themselves. This is all but admitted in that element of their 

submissions which appears to justify their proposed clause on the basis of 

“Reversing the marginalisation of unions and collective experiences...”. 22 

                                                 
21 As contemplated by s.138 

22 AMWU submissions at paragraph 48 
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Increasing the relevance of unions is not an objective of the safety net. 

AMWU argument regarding protections against coercion and duress 

84. The AMWU contends that there should be protections against employers 

coercing employees into agreeing to annualised wage arrangements. 

85. Such provisions should not be inserted in awards that do not currently contain 

them. There is no reasonable basis for concluding that the provisions are 

warranted.  

AMWU argument that annual wage arrangements clauses should not have 

general application 

86. This matter should be determined on an award by award basis.  

AMWU argument that employees should be paid their annualised salary rate 

while on annual leave and personal / carer’s leave 

87. The AMWU proposes the deletion of the element of the proposed model 

clauses which defines, for the purposes of the NES, the base rate of pay of an 

employee receiving an annualised salary.    

88. The AMWU take particular issue with employees potentially receiving less than 

their annualised salary when on periods of annual leave or personal / carers 

leave. 23  They contend that clause would result in a diminution of award 

entitlements that provide for payment for annual leave based upon what the 

employee would have received had they not taken the leave.  

89. No proper case has been made out for paying employees at a rate that is above 

the base rate of pay, as contemplated by s.16, for periods of paid personal’ 

carers leave. This would represent a significant increase in employee 

entitlements. Further, contrary to the AMWU submissions, it is not appropriate 

that all-purpose allowances be paid for periods of personal/ carers leave. They 

are paid for all purposes of the award, not for all purposes of the NES. Most 

                                                 
23 AMWU Submissions at paragraph 59 and 60 
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awards do not require payment of such amounts during periods of 

personal/carers leave.24 

90. Ai Group does not understand the intent or relevance of the AMWU’s 

submission that, “There is no need to expressly exclude overtime payment 

because the employee and employer will have already taken that into 

consideration at the time the annualised wage arrangement is made.” 25 

Consistent with s.16, any amount referable to overtime should be excluded from 

the determination of an employee’s base rate of pay. 

91. The AMWU also seeks to argue, in effect, for the removal of the clause on the 

ground that it would require an employer to undertake a separate calculation 

each time an NES entitlement is to be received and thus remove the purported 

benefit of an annualised wage arrangement.26 Ai Group contends that such 

alleged difficulties are likely overstated.  

92. An employer is always free to pay an employee at a rate that is higher than their 

base rate of pay for the purposes of calculating NES entitlements, if they feel 

that the administrative ease of adopting such an approach warrants it. This will 

undoubtedly occur in some instances. However, it cannot be said to be 

necessary for the safety net to mandate this. It is also likely that payroll systems 

can be adjusted to provide for lower rates of pay to attach to the application of 

NES entitlements such as periods of leave.  

AMWU argument that awards with existing clauses should only be varied if the 

Commission provides increased levels of protection 

93. The AMWU does not agree that there should be a model annualised wage 

arrangement clause extended across the modern award system.27 Nor does it 

agree that the Manufacturing Award should be varied to include any of the 

                                                 
24 [2015] FWCFB 4658 at 89 and 90 

25 AMWU submission at paragraph 60(c) 

26 Ibid at paragraph 60(d) 

27 AMWU submission at paragraph 61 
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model clauses.28 

94. Nonetheless, the AMWU has proposed a different annualised salary clause for 

inclusion within the Manufacturing Award. The union has essentially cherry-

picked elements from both the model clauses and the current provisions of the 

Manufacturing Award.  Its proposal also includes other additional safeguards.  

95. The AMWU proposal does not merely address matters identified in the Full 

Bench’s February 2018 Decision. It addresses various other AMWU concerns 

regarding annualised wage arrangements. 

96. Ai Group is opposed to the insertion of the AMWU’s proposed provision in the 

Manufacturing Award.  

97. Paragraph 134 of the Full Bench’s February 2018 Decision does not invite 

parties to now run new claims seeking amendments to the current modern 

awards, as appears to be union’s intent. Such proposals should not now be 

entertained. Moreover, the limited timeframe afforded for replies does not 

enable afford parties a fair opportunity to advance a proper case in opposition 

to the claims. 

98. If, contrary to our submissions, additional or different safeguards are inserted 

into the current award provisions there should be a re-assessment of the 

necessity for the current safeguards and, potentially, of the award’s 

remuneration structure as it applies to employees eligible for such 

arrangements. It is patently unreasonable for restrictions to be simplistically 

inserted into existing award provisions.  

AMWU argument that modern awards that do not contain an annualised salaries 

clause should not be varied to include one 

99. The AMWU submit that: 

“Even if the modern awards objective is served by the inclusion of annualised salaries 
clauses in those 19 awards that does not automatically mean that the modern award 
objective requires model clauses to be inserted into awards that do not currently 

                                                 
28 Ibid at paragraph 64 
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contain an annualised salaries clause.”29  

100. Ai Group accepts that there should be no assumption that there are cogent 

reasons for the inclusion of annualised wage arrangements in all awards. As 

identified by the Full Bench: 

[107] It may initially be observed that the modern awards which contain annualised 
salaries provisions only constitute a small proportion of all modern awards, and are 
themselves diverse in terms of their coverage. For example they include one but not 
other manufacturing awards, some but not other primary industry awards, and a select 
group of service sector awards. The proposition that annualised salaries provisions are 
necessary to achieve the modern awards objective in this group of awards but no 
others is somewhat counter intuitive….”30 

101. Ai Group does not preclude the possibility that annual wage arrangements may 

be appropriate in the context of many awards that do not currently contain them. 

The limited inclusion of such provisions within awards is largely a product of the 

approach taken in the award modernisation process, rather than a detailed 

assessment of their merits in the context of each of the current modern awards.   

102. Changes to the award system that will likely occur as a consequence of the 4 

Yearly Award Review may also create a new imperative for there to be greater 

award derived flexibility regarding payment of wages. This would include the 

impending deletion of absorption provisions31 and any potential outcome of the 

payment of wages common issue proceedings.32  

103. A key reason for Ai Group not advocating for the broader adoption of award 

provisions dealing with annualised wage arrangement is that many of the 

safeguards currently specified within the proposed model clauses, such as the 

record keeping and reconciliation requirements, would be inappropriate and 

unworkable in many industries and for many occupations.  

104. The AMWU submits that a proposal to introduce an annualised wage 

arrangement clause into a modern award should be considered on the evidence 

                                                 
29 AMWU submission at paragraph 69 

30 [2018] FWCFB 154 

31 [2015 FWCFB 6656 

32 AM2016/8 
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and on an award by award basis. 33  We accept that there is force to this 

proposition. Such an approach should similarly apply in relation to the 

implementation of any new safeguards that are not currently contained in an 

award. 

AMWU argument that annualised wage arrangements are not applicable to part-

time employees  

105. The AMWU contends that it is difficult to envisage how an annualised salary 

arrangement could be consistent with part-time employment given many 

modern awards require set start and finishing times for part-time employees 

and the application of penalties for time worked outside of those 

arrangements.34 

106. There are no obvious reasons why such matters are incompatible with part-time 

employment. At best, such matters may be relevant to the quantum of any 

salary that is set.  

107. The current provisions of clause 24.1(g) of the Manufacturing Award are 

applicable in the context of part-time employment. The AMWU has not identified 

any element of the text of the award that suggests otherwise.  

Various assertions regarding non-compliance with Awards. 

108. Several unions have alleged non-compliance with award provisions. To a 

significant extent such assertions are said to be supported by reports and/or 

material that has been advanced in other proceedings and which is not sought 

to be led as evidence before the Full Bench as currently constituted.  

109. None of this material should can be said, in the context of the current 

proceedings, to establish in an evidentiary sense that there is an endemic 

problem with award non-compliance. Moreover, the material does not establish 

that the inclusion of annualised wage provisions would in some way deepen or 

                                                 
33 AMWU submission at paragraph 69 

34 AMWU submissions at paragraphs 71 to 75 
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facilitate such problems.  


