
27 March 2018

Greg Jennings,
Director – Education Resources
Strategy, Engagement & Communications
Fair Work Ombudsman

Dear Greg

Re. FWO Draft Guide for Franchisors

Thank-you for the opportunity to provide feedback on the FWO Draft Guide for
Franchisors.  Ai Group’s comments and concerns are outlined below.

Responsible franchisor entity

A key issue is whether a franchisor is a “responsible franchisor entity” under the
Fair Work Act 2009.  Franchisors need sufficient information to assess the
meaning of “substantially and materially associated”.

The level of control and influence a franchisor imposes on a franchisee is varied
and dependant on the franchise system in place. A singular example is
insufficient guidance on this important issue.

We recommend that a variety of examples be provided in the Guide and that such
examples not just relate to the fast food industry.  It would also be of assistance
to have a few examples of circumstances where a franchisor is not a “responsible
franchisor entity”.

Promoting compliance within your franchise network

The Guide proposes that a responsible franchisor must “rectify underpayments
or other contraventions if they are identified”. These words diminish the primary
obligation of a franchisee to be compliant to workplace laws.

The franchisor should take reasonable steps to present contraventions and take
reasonable steps to require franchisees to rectify underpayments. The Guide
should not mandate that a franchisor, absent the matter being appropriately
prosecuted and determined by a court, make rectification as a step to avoid being
held legally responsible.  This section should be redrafted to read “take
reasonable steps to require a franchisee to rectify underpayments or other
contraventions if they are identified”.
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Practical Tip – registered agreement

We have a concern that promoting “registered agreements” without appropriate
guidance as to the complexities associated with enterprise agreement making
across franchise networks may be confusing. If this tip is retained in the Guide,
we suggest that an appropriate statement is added to encourage franchisors to
seek specialist workplace relations advice prior to implementing any such
strategy.

We also recommend that consistent language is used.  The reference in the guide
to “registered agreement” should be changed to “enterprise agreement”.  The
terminology seems to be used interchangeably through the Guide.

Set Expectations

A prospective franchisee should be advised, encouraged and provided sufficient
information to inform themselves prior to buying into a franchise.  Franchisors
should satisfy themselves that any franchisee is going to be able to meet the
requirements under a franchise contract.

Whilst recognising the need for franchisors to provide adequate guidance to
prospective franchisees, blanket statements like “refuse a candidate who doesn’t
seek professional advice” is unhelpful. This directive is made without context or
explanation. Our recommendation is for this section to provide positive
statements in the form of examples or tools for franchisors to use when selecting
a franchisee.

We are also uncertain about the last dot point in the section.  It appears that this
is a reference to the franchisor’s business which does not appear to relate to how
a franchisee would operate their business.

Case Study A

In relation to Case Study A, we are concerned with the paragraph that deals with
“changing the way people are employed in the network”.  It appears to ignore the
fact that the CEO had initially advised on a potential sham contracting
arrangement and faced no consequences regarding this.  We would recommend
that this be redrafted.  One option would be for the CEO to have received such
advice in the context of saving costs, but had not accepted it and instead
promoted a course of action which, whilst costly, was compliant.
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We also note that it would be better to also have case studies that reflect medium
and large franchise systems.

Checklist

We are concerned that the checklist uses prescriptive terminology in relation to
actions that a franchisor must take in relation to prospective franchisees. We
recommend that the prospective franchisees are “encouraged” and not “required”
to undertake certain activities.   The franchisor bears the obligation to be satisfied
that the franchisee can meet the requirements as set out in the franchise contract
including any requirements relating to workplace relations compliance. They
should have flexibility as to how they achieve this.

As we have noted earlier, the checklist should not promote the negotiation of
enterprise agreements without an appropriate caveat that the franchisor seeks
workplace relations advice prior to implementing this strategy.

We also recommend that the checklist is reordered to reflect the following stages:

 Preparation of franchise documentation;

 Recommendations on assisting prospective franchisees on necessary
requirements in running a business;

 Steps to manage compliance in the franchise system.

Please do not hesitate to contact me on 02 9466 5533 or 0407 654 090 if you
wish to discuss any of the above issues.

Yours sincerely

Vasuki Paul
National Manager – Workplace Relations Policy


