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Government Workplace Relations Bills

• Building and Construction Industry (Improving Productivity) Act 
2016 (ABCC Act) came into operation in December 2016

• Fair Work Amendment (Registered Organisations) Act 2016 is 
operative from 1 & 2 May 2017

• Three Bills are before Parliament:
– Fair Work Amendment (Protection of Vulnerable Workers) Bill 2017

– Fair Work Amendment (Corrupting Benefits) Bill 2017

– Fair Work Amendment (4 Yearly Review and Other Measures) Bill 2017



FW Amendment (Protection of Vulnerable Workers) Bill 2017

• New and higher penalties:
– “Serious Contravention” penalty (10 times the current maximum): Maximum 

$540,000 per breach for a company

– “Serious Contraventions”: deliberate and part of a systematic pattern of conduct

– Increase in penalties for pay-slip and record keeping offences: up to $54,000 per 

breach (double the current penalty) - $540,000 for a serious breach (20 times 

the current penalty)

• New compulsory interrogation powers for the FWO (similar to ABCC 

but without all the protections)



FW Amendment (Protection of Vulnerable Workers) Bill 2017

• Franchisor (and holding company) chain of responsibility -

Franchisor is liable for a franchisee’s contravention if it:
• has a significant degree of influence or control over the franchisee’s 

affairs,  and

• could reasonably be expected to have known that the contravention by 

franchisee would occur

• If franchisor can show they it has taken reasonable steps to prevent 

the contravention it is not liable



FW Amendment (Protection of Vulnerable Workers) Bill 2017

• Franchisor chain of responsibility provisions are more onerous than the 

existing accessorial liability provisions (s.550) in the FW Act

• Significant concern amongst franchisors - Potential adverse consequences

• Ai Group is arguing that the existing accessorial liability laws (s.550) are 

working effectively; the higher penalties for all employers including 

franchisees (up to 20 times the current maximum) are likely to be effective; 

and the new chain of responsibility provisions are not needed 



FW Amendment (Protection of Vulnerable Workers) Bill 2017

• Senate Committee inquiry reports to Parliament in May

• Bill is likely to be passed in some form, so important for employers to 

start preparing now 

• Ai Group and Ai Group Workplace Lawyers can assist with audits of 

payroll arrangements, training etc

• Audits and advice given by Ai Group Workplace Lawyers are subject 

to legal professional privilege



Fair Work Amendment (Corrupting Benefits) Bill 2017
• Outlaws “corrupting benefits” provided by employers to unions – maximum 

penalty: imprisonment for up to 10 years 
• Outlaws the provision of “cash or in kind payments” by employers to unions and 

union officials (other than those benefits that are exempted):
– “cash or in kind payments” are benefits in the form of cash, other money, goods 

or services
– maximum penalty: imprisonment for up to 2 years

• Requires bargaining representatives to disclose the benefits that they would 
receive from the terms of a proposed enterprise agreement (e.g. income 
protection insurance products, construction industry redundancy funds, etc)

• The CFMEU and ETU receive millions of dollars a year from redundancy funds 
like Incolink and Protect and from commission on income protection insurance 
– Therefore, fines for unlawful conduct have much less impact on them



Fair Work Amendment (Corrupting Benefits) Bill 2017
• Implements three of the Heydon Royal Commission 

recommendations but not numerous other important Heydon
recommendations 

• Increased disclosure provisions in Bill are important but even more 
important are the Heydon recommendations to:
– Impose governance requirements on construction industry redundancy 

funds like Incolink and Protect
– Prevent EAs including any funds that are not prescribed funds
– Tight criteria for prescribed funds to outlaw inappropriate practices
– Outlawing of “contractor clauses”

• Senate inquiry into the Bill reports to Parliament in May



FW Amendment (4 Yearly Review and Other Measures) Bill 2017

• Ai Group was instrumental in the development of this Bill, which would:

– Abolish 4 Yearly Reviews of Awards

– Give the FWC more discretion to overlook minor EA procedural non-
compliance provided that employees are unlikely to be disadvantaged

• 4 Yearly Reviews need to be abolished (current Review has been continuing 
throughout 2014, 2015, 2016, 2017 – and is set to continue throughout 
2018) – the process is an open invitation to unions to dream up a raft of 
costly claims every 4 years

• The abolition of 4 Yearly Reviews will not prevent awards being varied –
ss.157 and 160 of the FW Act are rarely used at present



FW Amendment (4 Yearly Review and Other Measures) Bill 2017

• Bill addresses the numerous problems that are occurring with 
NERRs – Enterprise agreements are being rejected virtually 
every day by the FWC – The new prescribed form for the NERR 
will not resolve all the problems

• Full Benches of the FWC have interpreted the existing provisions 
of the FW Act in a very strict, legalistic manner – Therefore, the 
Act needs to be changed to implement a sensible approach

• Senate inquiry into the Bill reports to Parliament in May



Penalty rates decision
• Decision of 5 Member Full Bench in late-February 
• Deals with penalty rates in awards in the fast food, retail and 

hospitality industries
• Ai Group Workplace Lawyers is representing the fast food industry 

in the case
• The Decision: 

– Reduces Sunday penalty rates in the Fast Food Industry Award 2010 (for 
Level 1 employees), the General Retail Industry Award 2010, the 
Hospitality Industry (General) Award 2010, and the Pharmacy Industry 
Award 2010

– Reduces public holiday penalty rates in the above awards and in the 
Restaurant Industry Award 2010



Penalty rates decision

• When Decision handed down, case had continued for over two years 
with 39 hearing days, 143 witnesses and 5,900 submissions

• FWC proceedings are continuing about how the new Sunday rates 
should be phased in

• The Full Bench has emphasised that the Decision relates only to the 
fast food, retail and hospitality industries and is based on the 
circumstances relating to these industries 

• Decision has generated a major public and political debate in which Ai 
Group has been heavily involved – the debate is likely to continue up 
until the next election



Labor’s Penalty Rates Bill
• The Labor Party has introduced a Bill into Parliament that would have 

the effect of overturning the Penalty Rates Decision 
• The Bill is particularly unfair to employers (in all industries) because it 

would take away the FWC's ability to vary any award in a manner that 
would be likely to reduce the take home pay of any employee 

• The Bill was introduced in the Senate and has been passed with the 
support of The Greens, One Nation, The Nick Xenophon Team, 
Senator Hinch and Senator Lambie

• Bill is unlikely to be passed by the House of Representatives given the 
Government’s majority



4 Yearly Review of Awards

• Still a huge number of matters underway or not yet programmed –
despite the Review continuing for 3.5 years so far

• Ai Group is devoting a large amount of resources to the Review to 
protect and promote Members’ interests

• Major common issues cases programmed for this year:
– Public Holidays Case

– Family Friendly Provisions Case

• Plain language drafting exercise is opening up numerous 
interpretation disputes and creating a lot of cost risks for employers



4 Yearly Review of Awards
• Family and Domestic Violence Leave Case (unions are seeking 10 days 

p.a. paid DV leave for each employee):
– Decision of former VP Graeme Watson handed down the day before he left 

the FWC, rejecting the unions’ claims

– Decisions of Gooley DP and Spencer C are still reserved 

– Gooley DP and Spencer C have sought guidance from President Ross

– Jurisdictional issues: Can Gooley DP and Spencer C hand down their 
decisions now that VP Watson is no longer an FWC Member? Is it necessary 
to appoint another Member to the Full Bench? If another Member is 
appointed, which Members’ decisions constitute the Full Bench’s decision?

– Issues are likely to be referred to the Federal Court



4 Yearly Review of Awards
• Casual and Part-time Employment Case - decision of 5 Member Full Bench 

still reserved – Union claims:
– Casual right to convert to permanent with no employer right of reasonable refusal

– 4 hour minimum engagement period (even longer in some awards)

– Requirement to count casual service for employees who have converted

– Prohibition on employing more casuals or part-timers unless existing casuals and 
part-timers are offered more hours

– Extension of overtime penalties to casuals in various industries

• Contrary to union claims about an increased “casualisation” of the workforce, 
the level of casual employment in Australia has been stable since 1998, at 
19%-20% of the workforce



Workpac v Skene Federal Court case re. meaning of “casual”

• Casual worker on a mine site – engaged and paid as a casual - worked
regular hours in accordance with a roster – claimed annual leave
under the NES

• Jarrett J of the Federal Circuit Court decided that the employee:
– Is a casual for the purposes of the relevant industrial instrument,

because he was engaged and paid as a casual
– Is a permanent employee for the purposes of the annual leave provisions

of the NES because he worked regular hours
Ai Group does not agree with the decision – FWC’s Telum Civil and Nardy
House decisions correctly apply the law – i.e.. if an employee is a casual
under the industrial instrument, the employee is a casual under the NES



Workpac v Skene Federal Court case re. meaning of “casual”

• Workpac is appealing the Federal Circuit Court decision in the
Federal Court – Stuart Wood QC is representing the company

• The employee (Skene) is being represented by the CFMEU
(Mining and Energy Division), through Slater and Gordon

• Workpac is seeking funding assistance from other employers,
given the widespread implications of the case for all employers
– Employers that may be willing to assist should speak to
Howard Powell of Workpac



Decline in private sector enterprise agreement-making

Industry 
June 2016

(No. of current EAs / 
No. of Empl.)

Change 
since 2014

Change 
since 2009

Change 
since 2006

CONSTRUCTION 3,907 -47.9% -44.1% -32.0%

Employees 102,411 -24.3% -30.5% 5.1%

MANUFACTURING 2,437 -21.1% -33.4% -17.0%

Employees 162,768 -18.1% -33.0% -28.0%

RETAIL TRADE 259 -49.1% -84.4% -23.8%

Employees 126,632 -57.1% -67.5% -60.4%

TOTAL 13,953 -30.8% -35.6% 2.8%

Employees 1,570,380 -13.2% 1.6% 35.6%



Decline in private sector enterprise agreement-making



Decline in private sector enterprise agreement-making

• Possible reasons:
– The tough economic / business environment is no doubt a factor

– Enterprise bargaining has become a minefield given the way that the
procedural requirements of the Act have been interpreted by the FWC

– The way that the FWC has interpreted the provisions of the FW Act relating
to the BOOT (i.e. every employee must be better off)

• Given the interpretations that have been adopted in a series of FWC
Full Bench decisions (e.g. Uniline, Coles), changes need to be made
to the FW Act to address the procedural and BOOT issues (as
recommended by the PC)



S.225 applications to terminate enterprise agreements

• Applications to terminate enterprise agreements can be made 
under:
– Section 222 of the FW Act: by agreement between the employer and 

employees covered by the agreement
– Section 225: on application by one of the parties

• In considering an application under s.225, the FWC must 
terminate the agreement if the application meets a “public 
interest test” and an “appropriateness test” under s.226 

• Most s.225 applications are not contested - Many relate to EAs 
which cover projects or contracts that have been completed



S.225 - applications to terminate enterprise agreements

Year Number of applications

2015-16 311

2014-15 161

2013-14 99

2012-13 86

2011-12 69

2010-11 64

2009-10 45



S.225 applications to terminate enterprise agreements
• Unions have expressed concern about the increase in s.225 applications and 

particularly the decisions of the FWC and Federal Court in the following cases:
– Aurizon
– Griffin Coal
– AGL

• The unions are arguing that employer applications under s.225 should be 
prohibited

• The number of EAs terminated in contested proceedings, remains very low –
Also, in each of the 3 cases, clearly it was in the public interest and appropriate 
for the agreements to be terminated given the circumstances

• The current Coles case is of worrying for employers – this case has arisen due to 
the BOOT problems 

• These and other enterprise bargaining developments will be discussed at the 
PIR Enterprise Bargaining Concurrent Session



Senate Inquiry into Corporate Avoidance of the FW Act
• Terms of Reference address a “wish list” of union claims dealing with:

– The recent increase in s.225 applications to terminate EAs
– The approval of EAs by a small group of employees, with the EA then applied to a 

large number of employees
– Labour hire
– Transfer of business, Redundancy, etc

• In its submissions to the inquiry, Ai Group has argued that the FW Act 
needs to be varied to increase flexibility, not varied to take away existing 
employer rights and flexibility as the unions are seeking

• The biggest issue of concern is that some of the recommendations of the 
Committee (which has a majority of Labor and Greens Members) will be 
adopted as Labor policies



Union issues
• New ACTU Secretary Sally McManus has signalled a more aggressive 

approach to achieving the unions’ aims, including:
– Expressing the view that it is OK to break “unfair” industrial laws
– Campaigning in pursuit of more favourable bargaining laws, and to increase 

restrictions on casual employment
– Potential corporate campaigns against individual companies
– More extensive use of social media
– Putting pressure on the Labor Party to adopt union policies

• CFMEU / MUA merger 
• Retail and Fast Food Workers “Union” (RAFFWU) 
• Ai Group will of course work hard to protect and promote Members’ 

interests and to counter any damaging union activities



Building Code
• Businesses that wish to carry out work on Commonwealth funded 

building projects need to have EAs that comply with the Building 
Code 2016 (the details are in the PIR Construction Concurrent 
Session Paper)

• The CFMEU and ETU are refusing to renegotiate EAs to ensure 
compliance with the 2016 Code – the AWU appears to be taking a 
more flexible approach

• A key deadline is 31 August 2017, when many hundreds of 
contractors will become non-compliant and potentially excluded 
from Government projects – the exclusion of these contractors 
would have a major impact on the Government’s ability to deliver 
infrastructure 

• The issues will be discussed at the PIR Concurrent Session



CoINVEST’s attempts to expand coverage of Victorian construction 
industry portable LSL scheme to overturn the Baytech decision

• For several years, CoINVEST has been aggressively targeting various Victorian 
manufacturers and attempting to force them to pay the 2.7% payroll levy, 
backdated many years

• Ai Group is strongly opposing CoINVEST’s claims - Ai Group success with the 
Baytech v CoINVEST Victorian Supreme Court case 

• ETU and CoINVEST are trying to expand the coverage of the scheme to 
include electrical work in factories and workshops, including assembly – The 
coverage changes are aimed at overturning the Supreme Court’s decision 

• The ETU and CoINVEST are arguing that electrical manufacturing work is 
“electrical contracting work” – NECA is supporting the claim



CoINVEST’s attempts to expand coverage of Victorian construction 
industry portable LSL scheme to overturn the Baytech decision

• ETU bans on the installation of a number of small switchboard manufacturers’ 
products on-site, until they signed letters to CoINVEST supporting an expansion 

• Big cost risks for more than 1,000 Ai Group Members in Victoria that employ 
electrical and telecommunications workers in workshops and factories due to 
2.7% payroll levy

• Coverage issue is currently before the CoINVEST Board for a decision

• Any decision of CoINVEST to expand coverage needs to be approved by the 
Victorian Government – Ai Group has made its view very clear

• Victorian Government has commissioned feasibility studies for portable LSL 
schemes in the security and contract cleaning industries – Ai Group is opposing



ANY QUESTIONS?
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