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OVERVIEW – PIR CONSTRUCTION CONCURRENT SESSION  

The construction industry, as well as those sectors associated with it, have had significant 

regulatory impacts in the form of Implementation Guidelines or Building Codes since 2006.  

Since 25 April 2014, the industry has dealt with the operation of the Building Code 2013, and 

at the same time, dealt with the announced retrospective effect of what is now the Code for 

the Tendering and Performance of Building Work 2016 (2016 Building Code). 

From 2 December 2016, the 2016 Building Code replaced the Building Code 2013 with some 

transitioning arrangements.  This has created a whole of business impact for a large number of 

businesses in the industry 

This PIR Concurrent Session will focus on the impact that the 2016 Building Code is having on 

businesses.  A key purpose of the Session is to exchange concerns, ideas and practices 

between Member companies as to how they are to managing to implement the Code.  

The following questions are posed to assist participants:   

QUESTIONS 

(a) What challenges did (or does) your business face to ensure compliance with the 

2016 Building Code?  

(b) What barriers, either externally or internally, has your business faced? 

(c) What steps or initiatives have worked? 

(d) Are these interim measures or long term changes? 

BUILDING AND CONSTRUCTION INDUSTRY (IMPROVING PRODUCTIVITY) ACT 2016 (ABCC 

ACT 

The ABCC Act came into operation on 1 December 2016.  It repealed Labor’s Fair Work 

(Building Industry) Act 2012 and subject to some transitioning rules, the Building Code 2013.   

The 2016 Building Code was issued under the ABCC Act on 2 December 2016. 

https://www.legislation.gov.au/Details/F2016L01859
https://www.legislation.gov.au/Details/F2016L01859
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The ABCC Act restored the Australian Building and Construction Commission (ABCC) – a 

regulator with strong powers to ensure compliance with industrial laws and industrial 

instruments. 

The definition of “building work” in section 6 of the Act plays a central role in defining the 

scope of the Act and coverage of the 2016 Building Code. 

The legislation applies to employers, employees and other parties engaged in a very wide 

range of work in the construction industry (see s.6(1)(a), (b), (c) or (d) of the definition of 

“building work” in the ABCC Act). In addition, the Act extends beyond construction sites to 

include: 

• the prefabrication of made-to-order components to form part of any building, structure 

or works, whether carried out on-site or off-site; 

• Transporting or supplying goods, to be used in work covered by s.6(1)(a), (b), (c) or (d) of 

the definition of “building work” in the ABCC Act, directly to building sites (including any 

resources platform) where that work is being or may be performed; and 

• Certain work associated with off-shore oil and gas projects. 

Summary of key provisions in the ABCC Act 

The ABCC Act deals with: 

• The functions of the ABCC in monitoring compliance, taking enforcement action, and 

promoting appropriate standards of conduct; 

• The powers of the ABCC, the Australian Building and Construction Commissioner (ABC 

Commissioner) and Australian Building and Construction Inspectors; 

• The power of the ABC Commissioner to require a person to give information, produce 

documents or answer questions relating to an investigation of a suspected contravention 

of the ABCC Act or a designated building law; 

  

https://www.legislation.gov.au/Details/C2016A00087
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• The making of a Building Code to prescribe the standards which businesses which 

undertake Commonwealth funded building work are expected to comply with; 

• The functions of the Federal Safety Commissioner in promoting work health and safety 

and in the operation of the WHS Accreditation Scheme; 

• The prohibition of unlawful industrial action; 

• The prohibition of unlawful pickets; 

• The prohibition of numerous types of coercion against persons (including employers), in 

relation to: 

o whether to employ, or not employ, a particular person; 

o whether to engage, or not engage, a particular independent contractor; 

o whether to allocate, or not allocate, particular duties or responsibilities to an 

employee or contractor; 

o the nomination of particular superannuation funds (except in respect of protected 

industrial action); and 

o the making, variation or termination of an enterprise agreement (except in respect of 

protected industrial action). 

• Prohibiting the taking of action against a building employer because its employees are 

covered or not covered by an award or enterprise agreement; and 

• Offences, civil penalties, injunctions and damages. 

Penalties 

Penalties for unlawful conduct have been tripled and parties that are adversely affected now 

have access to injunctions and damages.  
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Civil penalties of up to $170,000 for corporations and $34,000 for individuals are included in 

the ABCC Act. In addition, damages can be ordered by a Court. 

2016 BUILDING CODE   

Coverage 

The 2016 Building Code applies to businesses that carry out “building work” on projects which 

are wholly or partially funded by the Commonwealth Government. Section 1-8 of Attachment 

1 outlines what building work is considered to be “funded” by the Commonwealth 

Government.  All other building work, including work funded by State Governments, is 

considered to be private work. 

The definition of “building work” for the purposes of the 2016 Building Code, is as set out in 

Section 6 of the ABCC Act with the following exclusions:  

• the transport and supply work described in s.6(1)(e) of the Act; and  

• the off-site prefabrication of made-to-order components to form part of any building, 

structure or works, as described in s.6(1)(d)(iv) of the Act, unless that work is performed 

on an auxiliary or holding site that is separate from the primary construction site or sites. 

The definition of building work is broad which results in the 2016 Building Code applying to 

many businesses in non-construction sectors. When considering whether a business 

undertakes work that is covered by the 2016 Building Code, businesses should look at what 

work is being undertaken not what sector they operate in. 

A business becomes subject to the Code from the time it, or one of its related entities, submits 

an expression of interest or tender for Commonwealth funded building work on or after 2 

December 2016.  

Once a business is covered: 

• It will need to apply the 2016 Building Code on all building work undertaken, including 

private work; and  
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• Its related entities are also deemed to be covered by the 2016 Building Code for all 

building work. 

The Building Code provides for the ability for certain businesses to apply to the ABC 

Commissioner for limited exemptions from the Code.  The ABC Commissioner may exempt a 

building contractor or building industry participant from compliance with the Code if the 

building work involves the provision of essential services related to the supply of electricity, 

natural gas, water, waste water or telecommunications.  

Note: This is not a general exemption from the 2016 Building Code. 

Requirements of the 2016 Building Code  

The Code contains detailed requirements in the following areas: 

• Businesses must ensure that their subcontractors undertaking building work on their 

Commonwealth funded works are compliant to the 2016 Building Code. This is a positive 

obligation that cannot be discharged by merely requiring a subcontractor to sign a 

statutory declaration stating that they are compliant. 

• Businesses must comply with relevant laws, instruments and orders, including the Fair 

Work Act 2009, the Independent Contractors Act 2006, the Competition and Consumer Act 

2010, work health and safety laws, security of payment laws, applicable awards, 

applicable enterprise agreements, and Court and Tribunal orders (s.9). 

• Particular enterprise agreement content is prohibited for agreements that apply to 

building work (see s.11(1) and (3) of the Code, as reproduced in the Attachment 2 to this 

Advice). Transitional arrangements apply for enterprise agreements made before  

2 December 2016. See s.11(2) and the description of the transitional arrangement below.  

• Particular conduct, practices and arrangements are prohibited (see s.11(4) and (5), as 

reproduced in Attachment 2). 

• Enterprise agreement clauses which attempt to avoid the enterprise agreement content 

requirements in s.11 are prohibited (see s.11A, as reproduced in Attachment 2).  
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• If a dispute settlement term in an enterprise agreement provides for the arbitration of a 

dispute (e.g. by the Fair Work Commission) the term must require any decision of the 

arbiter to be consistent with the Building Code (see s.15, as reproduced in Attachment 2).  

• Unregistered agreements are generally prohibited, other than common law agreements 

with individual employees (s.10). 

• A Code covered entity must not engage in sham contracting (s.11B) or collusive tendering 

practices (s.11C). 

• A Code covered entity must comply with security of payment laws, ensure that payments 

which are due are made in a timely manner, and comply with various other related 

requirements as outlined in s.11D of the Code. 

• A Code covered entity must report any disputed or delayed progress payment to the ABC 

Commissioner and the relevant funding entity as soon as practicable after the date on 

which the payment falls due, and comply with various other requirements relating to 

disputed payments as outlined in s.11E of the Code. 

• As set out in s.11F of the Code, a Code covered entity must ensure that no person who is 

not an Australian citizen or Australian permanent resident (within the meaning of the 

Migration Act 1958) is employed to undertake building work for the Code covered entity 

unless: 

o The position is first advertised in Australia; 

o The advertising was targeted in such a way that a significant proportion of suitably 

qualified Australian citizens and Australian permanent residents would be likely to be 

informed about the position; 

o Any skills or experience requirements set out in the advertising were appropriate to 

the position; and 

o The employer demonstrates that no Australian citizen or Australian permanent 

resident is suitable for the job. 
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Note: The Migration Act 1958 and associated Regulations contain requirements relating 

to the engagement of persons who are not Australian citizens or Australian permanent 

residents. 

• Coercion, undue influence or undue pressure on contractors, subcontractors and 

consultants to provide above award-entitlements, to contribute to a particular fund or 

scheme, or to support a particular product, service or arrangement are prohibited (e.g. 

pressure to contribute to a particular redundancy scheme or to select a particular income 

protection insurance provider or to use a particular training provider is prohibited) (s.12). 

• Businesses must implement policies which protect freedom of association (s.13). 

• Where a union official wishes to enter premises, businesses must strictly apply laws 

governing right of entry including ensuring that the official complies with the permit and 

notice requirements of the relevant legislation (s.14).  

• Businesses must report actual or threatened industrial action (protected and 

unprotected) to the ABCC as soon as practicable but no later than 24 hours after becoming 

aware of the threat or action (s.16).  

• Businesses must report to the ABCC any request or demand by a union that the business 

engage in conduct that appears to be for a secondary boycott within the meaning of the 

Competition and Consumer Act 2010, as soon as practicable but no later than 24 hours 

after becoming aware of the threat or action (s.16(4)). 

• A Code covered entity must ensure there is an approach to managing drugs and alcohol 

issues in the workplace to help ensure that no person attending the site is under the 

influence of alcohol or drugs (s.16A and Schedule 4). 

• For projects where the Commonwealth’s funding is above a specified amount, a 

Workplace Relations Management Plan (WRMP) must be developed for the project (ss.25, 

30-34 and Schedule 2 of the Code). 
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• WRMPs must include a fitness for work policy to manage alcohol and other drugs in the 

workplace, including drug and alcohol testing (s.32(2)(a) and Schedule 4). 

• Businesses must notify the ABCC of a breach or suspected breach of the Code as soon as 

practicable but no later than two working days after becoming aware of the breach and 

must advise the ABCC of the steps proposed to rectify the breach (s.17).   

• In relation breaches of WHS laws, notification is required if there is a finding of non-

compliance, such as a court finding.  An outcome such as an enforceable undertaking 

should also be reported. The issuing of a provisional improvement notice does not 

constitute a breach of the Code and does not need to be reported. 

• Before entering a contract in respect of Commonwealth funded building work, the 

Government must ensure that preferred tenderers provide the following information 

(s.25A): 

o The extent to which domestically sourced and manufactured building materials will be 

used to undertake the building work; 

o Whether the building materials to be used to undertake the building work comply with 

relevant Australian standards published by, or on behalf of, Standards Australia; 

o The preferred tenderer’s assessment of the whole-of-life costs of the project to which 

the building work relates; 

o The impact on jobs of the project to which the building work relates; and 

o Whether the project to which the building work relates will contribute to skills growth. 

The ABCC is responsible for monitoring compliance with the Code. 
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Transitional Arrangements – Continuing Application of the Building Code 2013 to certain 

work and the implications of this 

Businesses that commenced building work prior to 2 December 2016, must continue to apply 

the Building Code 2013 to that work. 

Businesses that tendered for building work prior to the 2 December 2016, must apply the 

Building Code 2013 if awarded that work, subject to the tender not being varied after that 

date. For example, a tender may be varied if the scope of the work is changed.   

Businesses which submit an Expression of Interest (EOI) prior to 2 December 2016 will only 

be able to apply the Building Code 2013 if the associated tender is also lodged prior to 2 

December 2016 and is not varied. 

Note: Once a business lodges an EOI or tender, or varies the same, on or after 2 December 

2016, it will be covered by the 2016 Building Code. 

For work covered by the Building Code 2013, contractors do not need to ensure that their 

subcontractors are compliant to the Building Code 2013 or the 2016 Building Code.  Such work 

is treated as a private work.  The ABCC does advise that when a business undertaking its 

building work in accordance with the Building Code 2013 calls for or receives an EOI or Tender 

post 2 December 2016, it should: 

• include in the advertisement the following clause: 

"By submitting an expression of interest in, or tender for, this project, you will become 

subject to the Code for the Tendering and Performance of Building Work 2016. 

• provide the ABCC Information Statement in place of using the Building Code 2013 or 

2016 Building Code model clauses. 
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Transitional Provisions - Enterprise Agreements  

All enterprise agreements “made” on or after the 2 December 2016 must comply with the 

requirements of the 2016 Building Code. An enterprise agreement is “made” on the date that 

the employees vote to approve the agreement under s.181 of the Fair Work Act 2009. 

Enterprise Agreements made prior 25 April 2014 and which have not been varied in 

accordance with section 207 of the Fair Work Act 2009 (Pre-25 April Agreements), do not need 

to be amended to comply with the 2016 Building Code.  

For any building work tendered between 2 December 2016 and 16 February 2017, the work 

can be awarded:   

• If the enterprise agreements covering the business is made on or after 25 April 2014 

but before 2 December 2016. However, the agreement must be compliant with the 

2016 Building Code before 29 November 2018;  

• If modern awards or Pre-25 April Agreements otherwise apply to the business. 

For any building work tendered after 16 February 2017 but before the 1 September 2017, the 

work can be awarded if: 

• A modern award or Pre-25 April Agreement applies to the business; or 

• The enterprise agreement that will apply to the building work is compliant with the 

2016 Building Code. 

From 1 September 2017 a business will only be able to express interest in, tender for, or be 

awarded Commonwealth funded building work if: 

• The enterprise agreement relating to the building work is compliant with the 2016 

Building Code; and 

• All enterprise agreements of the business and its related entities that apply to 

Commonwealth funded or private building work for which a tender was submitted 

on or after 2 December 2016 are compliant with the 2016 Building Code.  
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ABCC Process - Agreements 

Agreement compliance with the 2016 Building Code is through obtaining a Letter of 

Compliance from the ABCC or, in some limited circumstances, an appropriate Self-

Declaration. As to whether a Letter of Compliance or a Self-Declaration is required, is 

dependent upon when the tender was lodged, the transitional arrangement as set out above 

and the type of industrial arrangement the business is applying. Attachment 3 is the ABCC’s 

proof of eligibility table which outlines the various circumstances where a Self-Declaration 

may be sufficient  

Ai Group advises that where a business has an enterprise agreement made on or after 25 April 

2014, that is intended to be used for building work tendered after 2 December 2016, an 

assessment should be obtained from the ABCC before making any variations or finalising any 

agreement. 

Breaches 

The ABCC is responsible for monitoring compliance with the 2016 Building Code. 

If the ABC Commissioner is satisfied that the Code applies to a business and the business has 

failed to comply with it, the ABC Commissioner may refer the matter to the Minister with a 

recommendation that an “exclusion sanction” be imposed on the business (s.18). 

Failure to comply with the Code includes failure to comply with the Fair Work Act 2009, the 

Independent Contractors Act 2006, the Competition and Consumer Act 2010, work health and 

safety laws, security of payment laws, applicable industrial instruments, orders, the 

enterprise agreement content requirements and the numerous other requirements of the 

Code.  

Where such a matter has been referred to the Minister, the Minister may impose an 

“exclusion sanction” or issue a formal warning that a further failure may result in the 

imposition of an exclusion sanction.  An “exclusion sanction” is a period (up to one year) 

during which the business is not permitted to tender for, or be awarded, Commonwealth 

funded building work. A sanction may also impact on related entities. 
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CFMEU ATTITUDE TO THE 2016 BUILDING CODE 

There are many hundreds of existing non-compliant enterprise agreements, that apply to 

businesses which supply key services on billions of dollars of federally funded infrastructure 

projects and major commercial projects. These enterprise agreements need to be re-

negotiated to ensure that they comply with the provisions of the 2016 Building Code.  

The CFMEU recently announced that it is not prepared to renegotiate existing enterprise 

agreements to ensure compliance with the 2016 Building Code. 

The union’s position has caused a great deal of concern in the industry, given the major 

commercial risks associated with non-compliance with the Code. 

FAIR WORK AMENDMENT (CORRUPTING BENEFITS) BILL 2017  

The Government recently introduced the Fair Work Amendment (Corrupting Benefits) Bill 

2017 into Parliament. The Bill has been referred to a Senate Committee inquiry. Ai Group filed 

a detailed submission and appeared before the Committee on 13 April. 

The Bill would amend the Fair Work Act to implement three of the recommendations of the 

Royal Commission into Trade Union Governance and Corruption. (i.e. recommendations 40, 

41 and 48).  However, many other important recommendations are not addressed in this Bill. 

The Bill would: 

• Make it a criminal offence to give a registered organisation (i.e. a union or registered 

employer association), or a person associated with a registered organisation a 

corrupting benefit; 

• Make it a criminal offence to receive or solicit a corrupting benefit; 

• Make it a criminal offence for an employer to provide, offer or promise to provide any 

cash or in kind payment, other than certain legitimate payments to a union; 

• Make it a criminal offence to solicit, receive, obtain or agree or obtain any such 

payment; 
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• Require bargaining representatives for a proposed enterprise agreement (employers, 

employer organisations, and unions) to disclose financial benefits that the bargaining 

representative, or a person or body reasonably connected with it, would or could 

reasonably be expected to derive because of a term of the proposed agreement. 

The Bill (and Recommendation 48) address a key area of concern that Ai Group raised 

throughout to the Royal Commission and made a number of detailed submissions about. 

Unions are deriving very lucrative and inappropriate revenue streams from the contributions 

made by employers to worker entitlement funds (e.g. various construction industry 

redundancy funds such as Incolink and PROTECT) and from income protection insurance 

products which employers are coerced to purchase at inflated prices. Employers have advised 

Ai Group that they can purchase income protection insurance for as little as 1/5th of the cost 

of the insurance products that the unions force them to purchase, while providing more 

generous insurance benefits to employees.  This highlights that unions and the insurance 

companies that they are aligned with are reaping huge, inappropriate financial rewards at the 

expense of employers, employees and consumers (that purchase the businesses’ products 

and services at consequently higher prices).  

Ai Group has expressed some practical concerns about the part of the Bill which outlaws the 

provision of numerous payments and benefits to unions and union officials by employers. The 

relevant part of the Bill includes the following appropriate exemptions: 

• Payments by an employer to a union of union fees deducted from employees’ pay, 

with the employees’ consent; 

• Benefits provided and used for the sole or dominant purpose of benefitting the 

defendant’s employees; 

• Gifts or contributions that are deductible under section 30-15 of the Income Tax 

Assessment Act 1997 and used in accordance with the law; 

• Payments made, at market value, for goods or services supplied to the defendant 

where that supply is in the ordinary course of the organisation’s business and in 

relation to the ordinary course of the defendant’s business; 
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• Payments made under or in accordance with a law of the Commonwealth or a law of 

a State or Territory; 

• Benefits provided in accordance with an order, judgment or award of a court or 

tribunal; 

• A non-corrupting benefit prescribed by, or provided in circumstances prescribed by, 

the regulations.  

The exemption in the second dot point above is particularly important. This exemption would 

appear to exclude many “benefits” provided in day-to-day interactions between employers 

and union officials, including: 

• The provision of photocopying, telephone and other similar facilities for use by a shop 

steward (who is a union officer and hence a “prohibited beneficiary” under the Bill) 

for the purposes of representing union members in the workplace; 

• The provision of sandwiches and coffee at enterprise bargaining meetings; 

• The payment of travel and accommodation costs for shop stewards to travel to a 

central location to negotiate a national or State-wide enterprise agreement; 

• Payment for a meal or coffee at a meeting between an employer and a union official 

held to discuss industrial issues affecting the employer’s employees. 

However, subject to what may be included in Regulations made under the legislation, the 

following common “benefits” provided by employers and employer associations to union 

officials would appear to be potentially prohibited under the Bill, as currently drafted: 

• Numerous benefits provided by an employer to those employee shop stewards who 

are union officers under the relevant union’s rules (and hence a “prohibited 

beneficiary” under the Bill), in the ordinary course of the employment relationship, 

beyond award and legislative entitlements; 
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• Training leave provided to a union shop steward (who is a union officer) by an 

employer for the purposes of attending a union training course, other than leave 

provided in accordance with an award or enterprise agreement; 

• A meal and/or refreshments provided by an industry association or a Government 

Department / Agency for a meeting with a union official held to discuss industry or 

policy issues, where the union is eligible to represent any of the employees of the 

industry association or Government Department / Agency; 

• A nominal gift given to a union official for speaking at a Conference organised by an 

industry association, where the union is eligible to represent any of the employees of 

the association.  

• An invitation to an industry dinner or function organised by an industry association, 

where the union is eligible to represent any of the employees of the association.  

Ai Group has proposed the inclusion of some additional practical exemptions in the Bill 

including an exemption for benefits with a nominal value (e.g. up to the value of one penalty 

unit – currently $180), including, for example: 

• Free or subsidised meals and/or beverages provided to union officials infrequently or 

reciprocally; 

• Gifts of single bottles of reasonably priced alcohol or other token gifts given at 

functions, events, etc; 

• Invitations to farewell functions, annual dinners, award ceremonies and other 

appropriate functions. 

The Senate Committee that is inquiring into the Bill is required to report to Parliament by 9 

May 2017.  
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OTHER HEYDON ROYAL COMMISSION RECOMMENDATIONS  

In addition to the three recommendations of the Heydon Royal Commission dealt with in the 

Fair Work Amendment (Corrupting Benefits) Bill 2017, the Royal Commission recommended 

the following very worthwhile recommendations (amongst many others): 

• An amendment to section 194 of the FW Act to make it unlawful to include any term 

in an enterprise agreement that requires or permits contributions to a worker 

entitlement fund (other than a superannuation fund) unless the fund is a registered 

worker entitlement fund or a registered charity. (Recommendation 49). 

• A new civil remedy provision in the FW Act prohibiting a person from organising or 

taking any action, other than protected industrial action, with intent to coerce an 

employer to pay amounts to a particular employee benefit fund, superannuation fund 

or employee insurance scheme. (Recommendation 50). 

• Amending the Superannuation Guarantee Legislation to prohibit enterprise 

agreement clauses which prevent employees selecting a superannuation fund of their 

own choice. (Recommendation 51). 

• Amendments to the Competition and Consumer Act 2010 to outlaw enterprise 

agreement clauses that impose restrictions on the supply or acquisition of goods and 

services, e.g. clauses which restrict the engagement of contractors. This 

recommendation addresses the problematic decision of the Full Federal Court in 

Australian Industry Group v Fair Work Australia [2012] FCAFC 108 (“The ADJ 

Contracting Case”). (Recommendation 59). 

Ai Group is urging the Government to introduce legislation implementing the above 

recommendations as soon as possible. 

 



Attachment 1 - Code for the Tendering and 
Performance of Building Work 2016 
 

Schedule 1 Building work to which code of practice applies 
(subsection 6(3)) 

1 Building work that is being undertaken for, or on behalf of, a funding entity 
(irrespective of the value of a project). 

2 Building work: 

(a) that is indirectly funded by the Commonwealth by a grant or other program in 
circumstances in which funding for the building work is an explicit component 
of the grant or program; and 

(b) for which: 

(i) the value of the Commonwealth’s contribution to the project that includes 
the building work is at least $5,000,000 and represents at least 50% of the 
total construction project value; or 

(ii) the Commonwealth’s contribution to the project that includes the building 
work is at least $10,000,000 (irrespective of its proportion of the total 
construction project value). 

3 Building work: 

(a) for which the Commonwealth provides assistance in advance of the 
commencement of construction; and 

(b) which has an identified capital component; and 

(c) for which: 

(i) the value of the Commonwealth’s contribution to the project that includes 
the building work is at least $5,000,000 and represents at least 50% of the 
total construction project value; or 

(ii) the Commonwealth’s contribution to the project that includes the building 
work is at least $10,000,000 (irrespective of its proportion of the total 
construction project value). 

4 A Build, Own, Operate, Transfer (‘BOOT’) project initiated by an agency of the 
Commonwealth for the delivery of functions or services of the Commonwealth. 



5 A Build, Own, Operate (‘BOO’) project initiated by an agency of the Commonwealth 
for the delivery of functions or services of the Commonwealth. 

6 Building work that involves a pre-commitment lease to which a funding entity is a 
party. 

7 Building work that involves a Public Private Partnership (‘PPP’) for the delivery of 
functions or services of the Commonwealth. 

Note: a PPP involves the creation of an asset through financing and ownership control by a private 
party and private sector delivery of related services that may normally have been provided by the 
Commonwealth. An agency of the Commonwealth may contribute to establishing the infrastructure, 
for example through land, capital works or risk sharing. The service delivered may be paid for by the 
Commonwealth or directly by the end user. 

8 Building work that involves a Private Finance Initiative (‘PFI’) for the delivery of 
functions or services of the Commonwealth. 

Note: a PFI involves the creation of an asset through financing and ownership control by a private 
party and private sector delivery of related services that may normally have been provided by the 
Commonwealth. An agency of the Commonwealth may contribute to establishing the infrastructure, 
for example through land, capital works or risk sharing. The service delivered may be paid for by the 
Commonwealth or directly by the end user. 

9 Building work whose funding is not described in items 1 to 8 (privately funded 
building work). 
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Attachment 3 – ABCC Proof of Eligibility table regarding self-declarations and letters of compliance 

Scenario Eligibility Documents required to demonstrate 
eligibility 

Scenario 1 
A Modern Award or other lawful 
arrangement (such as a common law 
contract of employment) applies to me.  I am 
not covered by an enterprise agreement. 

You are eligible to express interest in, tender for or be awarded 
Commonwealth funded building work. 

Self-Declaration A (Word – 150K | PDF – 175K) 
This can be used to express interest in, tender 
for and be awarded Commonwealth funded 
building work at any time.  
 

Scenario 2a 
I am covered by an enterprise agreement 
that was made* before 25 April 2014 that 
has not been varied in accordance with 
section 207 of the Fair Work Act 2009.   
 
I am not covered by any enterprise 
agreements made on or after 25 April 2014.  

You are eligible to express interest in, tender for or be awarded 
Commonwealth funded building work. 
 

Self-Declaration A (Word – 150K | PDF – 175K) 
 This can be used to express interest in, tender 
for and be awarded Commonwealth funded 
building work at any time. 

Scenario 2b 
I am covered by an enterprise agreement 
that was made* before 25 April 2014 that 
has not been varied in accordance with 
section 207 of the Fair Work Act 2009.   
 
I am covered by an enterprise agreement(s) 
that was made on or after 25 April 2014 but 
before 2 December 2016 that will not apply 
to the building work.  
 
I am not covered by any enterprise 
agreements made on or after 2 December 
2016. 

Transition period (17 February 2017 until 31 August 2017) 
You are eligible to express interest in, tender for or be awarded 
Commonwealth funded building work with respect to the pre 
25 April 2014 agreement. 

You may express interest in and tender for Commonwealth 
funded building work during the transition period with the 
enterprise agreement(s) made on or after 25 April 2014.  

You may be awarded the contract if the enterprise 
agreement(s) made on or after 25 April 2014 does not apply to 
the building work.  

Self-Declaration E (Word – 150K | PDF – 144K) 
 
During the transition period, this can be used to 
express interest in, tender for and be awarded 
Commonwealth funded building work.  . 
 

Scenario 3 
I am covered by an enterprise agreement(s) 
that was made on or after 25 April 2014 but 
before 2 December 2016.  
 
I am not covered by any enterprise 
agreements made on or after 2 December 
2016. 

Tendered between 2 December 2016 and 16 February 2017 
An exemption applies if you tendered for the work between 2 
December 2016 and 16 February 2017. 
 
You are eligible to be awarded the contract before 29 
November 2018, even if the enterprise agreement(s) covering 
the work is not compliant.  

Self-Declaration C (Word – 150K | PDF – 67K) 
This can be used for work tendered between 2 
December 2016 and 16 February 2017  to 
demonstrate eligibility to be awarded 
Commonwealth funded building work before 29 
November 2018  

http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_a.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_a.pdf
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_a.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_a.pdf
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_e.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_e.pdf
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_c.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_c.pdf


Scenario Eligibility Documents required to demonstrate 
eligibility 

Scenario 4a 
I am covered by an enterprise agreement(s) 
that was made on or after 25 April 2014 but 
before 2 December 2016.  
 
I am not covered by any enterprise 
agreements made on or after 2 December 
2016. 
 
 

Transition period (17 February 2017 until 31 August 2017) 

You may express interest in and tender for Commonwealth 
funded building work during the transition period.  

You cannot be awarded the contract if the enterprise 
agreement that will apply to the work is not-compliant. 

You can be awarded the contract if the enterprise agreement 
that will apply to the building work is compliant. 

Self-Declaration B (Word – 150K) | PDF – 135K)  
During the transition period, this can be used to 
express interest in or tender for Commonwealth 
funded building work.   

However the self-declaration form cannot be 
used to be awarded the work and cannot be 
used after 31 August 2017. 

Letter of Compliance 
To be awarded the Commonwealth funded 
building work, a letter of compliance is required 
for the enterprise agreement that will apply to 
the building work. 
 

Scenario 4b 
I am covered by an enterprise agreement(s) 
that was made on or after 25 April 2014 but 
before 2 December 2016.  
 
For the building work for which I am 
tendering, I am covered by a modern award, 
an agreement made prior 25 April 2014 or a 
compliant enterprise agreement. 
 
I am not covered by any enterprise 
agreements made on or after 2 December 
2016. 

Transition period (17 February 2017 until 31 August 2017) 

You may express interest in and tender for Commonwealth 
funded building work during the transition period.  

 
You can be awarded the contract if, in relation to the building 
work: 
- you are covered by a modern award; or 
- you are covered by an agreement made prior 25 April 2014.  
 
You can also be awarded the contract if the enterprise 
agreement that will apply to the building work is compliant. 
 

Self-Declaration D (Word – 150K | PDF – 127K) 
During the transition period, this can be used to 
express interest in, tender for and be awarded 
Commonwealth funded building work.   

However this self-declaration form cannot be 
used after 31 August 2017. 

You may also need a Letter of Compliance 
If you are covered by an enterprise agreement 
made on or after 25 April 2014 that will apply to 
the building work, a letter of compliance is also 
required.  

Scenario 5 
I am covered by an enterprise agreement(s) 
that was made on or after 25 April 2014 but 
before 2 December 2016.  
 
I am not covered by any enterprise 
agreements made on or after 2 December 
2016. 
 

From 1 September 2017 onwards 
You can express interest in, tender for or be awarded 
Commonwealth funded building work only if: 

- the agreement relating to the building work is 
compliant; and 

- any agreements that apply to building work for which a 
tender was submitted on or after 2 December 2016 are 
compliant. 

Letter of Compliance  
To express interest in, tender for and be 
awarded Commonwealth funded building work, 
a letter of compliance is required for: 

• any enterprise agreement that will 
apply to the building work; 
and 

• any enterprise agreement that will 
apply to any building work that you 

http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_b.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_b.pdf
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_d.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_d.pdf


This means that enterprise agreements made before 2 
December 2016 that only apply to projects for which you 
tendered prior 2 December 2016 do not need to be compliant. 

tender for on or after 2 December 2016 
(including privately funded work). 

Scenario Eligibility Documents required to demonstrate 
eligibility 

Scenario 6 
I am only covered by an enterprise 
agreement(s) made on or after 2 December 
2016 
 

Any tendering date on or after 2 December 2016 
Your enterprise agreement must be compliant for you to be 
eligible to express interest in, tender for or be awarded any 
Commonwealth funded building work, as it was made on or 
after 2 December 2016. 
 
There are no exemptions for enterprise agreements made on or 
after 2 December 2016. 
 

Letter of Compliance  
To express interest in, tender for and be 
awarded any Commonwealth funded building 
work, a letter of compliance is required for: 

 
• any enterprise agreement that was 

made on or after 2 December 2016  

Scenario 7 
I am covered by an enterprise agreement(s) 
made on or after 2 December 2016. 
 
I am also covered by an enterprise 
agreement(s) made on or after 25 April 2014 
but before 2 December 2016.  
 

Tendered between 2 December 2016 and 16 February 2017 
As you are covered by more than one enterprise agreement, 
the eligibility of each enterprise agreement is relevant. 
 

(1) The enterprise agreement(s) which you made on or 
after 2 December 2016 must be compliant, regardless 
of when you tender. 

 
(2) The enterprise agreement(s) made on or after 25 April 

2014 but before 2 December 2016 does not prevent 
you expressing interest in, tendering for and being 
awarded the work before 29 November 2018, noting 
the work was tendered for during the period 2 
December 2016 and 16 February 2017.  
 

 

Letter of Compliance  
To express interest in and tender for any 
Commonwealth funded building work in this 
scenario, you will need: 

• a letter of compliance for any 
enterprise agreement that was made 
on or after 2 December 2016. 

To be awarded the Commonwealth funded 
building work, you will also need: 

 
• Self-Declaration C  (Word – 150K | PDF 

– 67K) 
This can be used for work tendered 
between 2 December 2016 and 16 
February 2017 to demonstrate eligibility 
to be awarded that building work 
before 29 November 2018. 

 
 

  

http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_c.docx
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_c.pdf
http://www.abcc.gov.au/sites/g/files/net2406/f/self_declaration_of_eligibility_c.pdf


Scenario Eligibility Documents required to demonstrate 
eligibility 

Scenario 8 
I am covered by an enterprise agreement(s) 
made on or after 2 December 2016. 
 
I am also covered by an enterprise 
agreement(s) made on or after 25 April 2014 
but before 2 December 2016.  
 

Transition period (17 February 2017 until 31 August 2017) 
As you are covered by more than one enterprise agreement, 
the eligibility of each enterprise agreement is relevant. 
 

(1) The enterprise agreement(s) which you made on or 
after 2 December 2016 must be compliant, even during 
the transition period. 

 
(2) The enterprise agreement made on or after 25 April 

2014 but before 2 December 2016 does not prevent 
you expressing interest in or tendering for the work. 
You will also be eligible to be awarded the building 
work if: 

a. this enterprise  agreement(s) is compliant; or 
b. it does not apply to the tendered work.  

Letter of Compliance  
To express interest in and tender for any 
Commonwealth funded building work during 
the transition period, you will need: 

• a letter of compliance for any 
enterprise agreement that was made 
on or after 2 December 2016. 

To be awarded the Commonwealth funded 
building work, you will also need: 

• a letter of compliance for any 
enterprise agreement made on or after 
25 April 2014 but before 2 December 
2016 that applies to that building work. 

 

Scenario 9 
I am covered by an enterprise agreement(s) 
made on or after 2 December 2016. 
 
I am also covered by an enterprise 
agreement made on or after 25 April 2014 
but before 2 December 2016.  
 

From 1 September 2017 onwards 
As you are covered by more than one enterprise agreement, 
the eligibility of each enterprise agreement is relevant. 
 

(1) The enterprise agreement(s) which you made on or 
after 2 December 2016 must be compliant 

 
(2) The enterprise agreement made on or after 25 April 

2014 but before 2 December 2016 must be compliant 
unless it only applies to building work relating to an 
expression of interest or tender that you lodged before 
2 December 2016. 

 

Letter of Compliance  
To express interest in, tender for and be 
awarded  any Commonwealth funded building 
work from 1 September 2017, you will need: 

• a letter of compliance for any 
enterprise agreement that was made 
on or after 2 December 2016; and 

• a letter of compliance for any 
enterprise agreement made on or after 
25 April 2014 but before 2 December 
2016 unless it only applies to building 
work relating to an expression of 
interest or tender that you lodged 
before 2 December 2016. 

 
 
* Made – under section 182 of the Fair Work Act 2009, a single enterprise agreement is made when the majority of employees covered by the agreement cast a valid vote 
to approve the agreement.  For greenfields agreements, the relevant date would be the date that the agreement was signed by the parties.  The date on which an 
agreement is made is separate from the date on which the Fair Work Commission approves the agreement. 
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