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OVERVIEW 

This paper has been prepared for the PIR Enterprise Bargaining Concurrent Session at Ai 

Group’s 2017 Annual PIR Conference.  

The paper considers the following current enterprise bargaining issues and developments: 

• The recent reduction in the number of enterprise agreements being made in the 

private sector, and in the number of employees covered by such agreements; 

• The fact that enterprise agreement-making has become a minefield for employers, 

given various provisions of the Fair Work Act 2009 (FW Act) and the overly technical 

manner in which the relevant provisions have been interpreted by the Fair Work 

Commission (FWC); 

• A new prescribed form for the Notice of Employee Representational Rights; 

• Significant problems that are occurring for employers in respect of the application of 

the Better Off Overall Test; 

• The need for employers that wish to carry out work on Commonwealth funded 

construction projects to ensure that their enterprise agreements comply with the 

Code for the Tendering and Performance of Building Work 2016 (Building Code 2016), 

and the challenges that this is presenting;  

• A number of recent high profile cases concerning applications to terminate enterprise 

agreements after their nominal expiry date; and 

• Average enterprise agreement wage outcomes. 

This paper also considers various proposed amendments to the enterprise bargaining laws, 

including those proposed by: 
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• The Productivity Commission’s Review of the Workplace Relations Framework;  

• The Royal Commission into Trade Union Governance and Corruption (Heydon Royal 

Commission); 

• The Government, through the Fair Work Amendment (Abolition of 4 Yearly Reviews of 

Modern Awards and Other Measures) Bill 2017 and the Fair Work Amendment 

(Corrupting Benefits) Bill 2017; 

• The Opposition; and 

• The Unions. 

Various questions are set out in this paper, for potential discussion at the PIR Enterprise 

Bargaining Concurrent Session.  

THE RECENT DECLINE IN ENTERPRISE AGREEMENT-MAKING IN THE 

PRIVATE SECTOR 

In February 2017, the Department of Employment released a Report on Enterprise Bargaining. 

The report highlights that the number of current enterprise agreements (i.e. agreements that 

have not reached their nominal expiry date) in the private sector peaked in the fourth quarter 

of 2010. By the second quarter of 2016, the number of current agreements had declined 

30.8% to around 14,000 agreements.  The number of employees covered by current 

enterprise agreements over this same period declined 13.1%. The decline was largest for 

agreements covering a small number of employees (1-19 employees). 

  

https://docs.employment.gov.au/node/37641
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The following table identifies the decline in various industries since 2006, 2009 and 2014: 

Industry  
June 2016 

(No. of EAs / 
No. of Empl.) 

Change 
since 2014 

Change 
since 2009 

Change 
since 2006 

Accommodation and Food Services 432 -23.0% -70.6% -38.1% 
Employees 144,996 -1.9% 159.9% 158.4% 
Administrative and Support Services 552 -25.6% -17.0% 113.1% 
Employees 44,925 -14.2% -23.0% 123.3% 
Agriculture, Forestry and Fishing 150 -29.6% -62.2% 47.1% 
Employees 9,297 24.0% -21.2% 99.7% 
Arts and Recreation Services 148 -9.8% -45.0% 35.8% 
Employees 42,757 10.2% 3.2% 102.7% 
Construction 3,907 -47.9% -44.1% -32.0% 
Employees 102,411 -24.3% -30.5% 5.1% 
Education and Training 570 -10.1% -18.0% 214.9% 
Employees 137,711 11.5% 124.9% 246.8% 
Electricity, Gas, Water and Waste Services 396 2.1% 19.3% 97.0% 
Employees 25,934 -14.1% 11.8% 62.5% 
Financial and Insurance Services 129 -23.2% -48.8% 17.3% 
Employees 99,001 -26.4% 61.7% 24.7% 
Health Care and Social Assistance 1,455 -19.5% 7.9% 71.6% 
Employees 302,830 10.2% 66.4% 240.6% 
Information Media and Telecommunications 94 -35.2% -62.8% -44.7% 
Employees 41,887 -14.7% 19.9% 19.9% 
Manufacturing 2,437 -21.1% -33.4% -17.0% 
Employees 162,768 -18.1% -33.0% -28.0% 
Mining 443 -18.4% -21.6% 59.4% 
Employees 49,962 -13.6% 20.0% 107.9% 
Other Services 384 -20.2% -7.0% 116.9% 
Employees 48,499 22.1% 160.0% 301.8% 
Professional, Scientific and Technical Services 397 -32.0% 22.2% 331.5% 
Employees 36,372 3.6% 90.5% 346.4% 
Public Administration and Safety 212 -24.3% -35.2% 73.8% 
Employees 17,568 3.8% -15.5% 78.1% 
Rental, Hiring and Real Estate Services 268 -31.1% -2.5% 170.7% 
Employees 8,086 -11.8% 62.8% 270.1% 
Retail Trade 259 -49.1% -84.4% -23.8% 
Employees 126,632 -57.1% -67.5% -60.4% 
Transport, Postal and Warehousing 1,213 -14.9% -15.5% 24.7% 
Employees 132,586 2.5% 14.6% 46.8% 
Wholesale Trade 507 -7.7% 53.6% 302.4% 
Employees 36,158 9.7% 137.3% 384.1% 
Total 13,953 -30.8% -35.6% 2.8% 
Employees 1,570,380 -13.2% 1.6% 35.6% 
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It can be seen from the above table that: 

• Since 2009, the biggest decline in enterprise agreement-making has been in the retail 

industry, followed by the hospitality industry.  

• Since 2014, the biggest decline in enterprise agreement-making has been in the retail 

industry, followed by the construction industry. 

The decline in enterprise agreement-making can also be seen from the ABS statistics on 

methods of pay setting (see table below1). Since 2010, the proportion of employees whose 

pay is set by collective agreements has declined, while the proportion of employees whose 

pay is set by awards has increased markedly. 

 

It is reasonable to conclude that enterprise bargaining is less attractive to employers in the 

private sector today, than it was in 2010. The reasons for this should be explored.  

  

                                                                 

1 FWC, Statistical Report – Annual Wage Review 2016-17, Chart 7.1, p.29. 
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Also, given that enterprise bargaining is intended to result in outcomes that are more suited 

to the needs of individual businesses and their employees, consideration should be given to 

what changes are needed to Australia’s workplace relations system to make bargaining more 

attractive to businesses. 

It appears that the problems with the Better Off Overall Test (see discussion later in this 

paper) has had a major effect in reducing the attractiveness of enterprise bargaining in the 

retail industry. 

Questions:  

1. What is the reason for the decline in enterprise agreement-making?  

2. Is the decline a problem?  

3. If so, what can be done about it? 

ENTERPRISE AGREEMENT-MAKING HAS BECOME A MINEFIELD FOR 

EMPLOYERS – THE FWC’S OVERLY TECHNICAL APPROACH 

There is currently an undue emphasis placed on procedural requirements when the FWC is 

determining whether to approve an enterprise agreement. In Ai Group’s view, this is partly 

because of problems with the drafting of the FW Act and partly because of the overly technical 

manner in which the FWC is approaching its task of assessing enterprise agreements which 

are lodged for approval. 

Because of these problems, enterprise bargaining has become somewhat of a minefield for 

employers, employees and bargaining representatives. There is no doubt that the problems 

are discouraging parties from participating in enterprise agreement making. 

Numerous enterprise agreements which benefit all parties are being routinely rejected by the 

Commission because of very minor deficiencies in procedural requirements, particularly 

minor deviations in the wording or the timing of distribution of Notices of Employee 

Representational Rights. 
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The problems that are occurring are very widely recognised and are frustrating all parties, 

including Members of the FWC who consider that they have no option other than to follow 

the reasoning in various Full Bench decisions that have adopted a very literal and strict 

interpretation of the wording in the FW Act. Not all Commission Members have agreed with 

such interpretations.  For example, in his dissenting decision in Uniline Australia Limited 

[2016] FWCFB 4969 (an appeal case in which Ai Group represented the employer), Vice 

President Graeme Watson stated: 

“[46] In my view, the issue involved in this case cries out for a common sense approach. The 
legislation encourages enterprise bargaining and agreement making. It is intended to provide a 
simple, flexible and fair framework for agreement making and the facilitation of enterprise 
agreements. The proposition that a notice issued more than 14 days after the commencement 
of bargaining advising employees of their representation rights renders an agreement, 
otherwise genuinely agreed, to be incapable of approval is demonstrably inconsistent with the 
statutory scheme. Indeed such a conclusion in my view is the very antithesis of a simple, flexible 
and fair framework. The employees may already know of their representation rights and may 
already have made decisions in accordance with their rights. They may have expended much 
time and resources to agreeing on the content of an agreement. A common sense interpretation 
gives weight to such considerations. A conclusion of automatic failure of a test based on a 
technicality fails the legal test and produces a nonsensical outcome.” 

The decision of the Majority in the Uniline case (Deputy President Gostenknic and 

Commissioner Riordan) took the view that it is up to Parliament to address the overly 

technical approach mandated by the FW Act. They said: 

“[120] We would observe in passing that we are not unsympathetic to the position in which an 
employer or indeed other bargaining representatives might find themselves upon discovering 
that a Notice is not valid. If the legislative provisions provided some discretion about this and 
other pre-approval technical requirements then an examination of the actual impact of any 
deficiency upon the bargaining process and its outcome might result in the deficiency being 
disregarded. But that is not the legislative scheme the Commission is required to administer. It 
is a matter for Parliament to make such amendments to the scheme of the Act as it sees fit.” 

The Federal Government has introduced the Fair Work Amendment (Abolition of 4 Yearly 

Reviews of Modern Awards and Other Measures) Bill 2016 into the Parliament following calls 

by Ai Group to scrap the 4 Yearly Award Review process and to redress the FWC’s overly 

technical approach in assessing enterprise agreements for approval.  Schedule 2 of the Bill 

would give the FWC more discretion to overlook minor procedural non-compliance in the 

enterprise agreement-making process, provided that the employees are unlikely to have been 

disadvantaged.  
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The Bill has been referred to a Senate Committee inquiry. Ai Group has filed a detailed 

submission expressing strong support for the Bill, and appeared before the Committee at a 

public hearing on 13 April. The Committee is required to report to Parliament by 22 May 2017.  

The provisions in Schedule 2 of the Bill are consistent with the following recommendation 

20.1 of the Productivity Commission Review of the Workplace Relations Framework: 

“The Australian Government should amend the Fair Work Act to: 

• Allow the FWC wider discretion to overlook minor procedural or technical errors when 
approving an agreement, as long as it is satisfied that the employees were not likely to 
have been placed at a disadvantage because of an unmet procedural requirement. 

• Extend the scope of this discretion to include minor errors or defects relating to the 
issuing or content of a notice of employee representational rights.” 

Questions:  

1. What is your view on the FWC’s current approach when enterprise agreements are 

lodged for approval?  

2. What problems are occurring and how can they be addressed? 

NEW PRESCRIBED FORM FOR THE NOTICE OF EMPLOYEE 

REPRESENTATIONAL RIGHTS 

The Federal Government has amended the prescribed wording for the Notice of Employee 

Representational Rights (NERR) in Schedule 2.1 of the Fair Work Regulations. The changes 

only apply to NERRs issued by employers to employees on or after 3 April 2017.  

Section 173 of the FW Act provides that an employer must take all reasonable steps to give 

an NERR to each employee who will be covered by a proposed enterprise agreement within 

14 days of the “notification time”. The “notification time” is defined in subsection 173(2) of 

the Act as the date when the employer “agrees to bargain or initiates bargaining for the 

agreement” or the date when a majority support determination, scope order or low paid 

authorisation in relation to the agreement comes into operation. 
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Section 174 of the Act sets out the requirements for the content and form of the NERR. The 

FW Act requires that the NERR contain the wording prescribed in Schedule 2.1 of Regulations 

and no other wording. The new prescribed wording can be obtained at the following link: 

Notice of employee representational rights – from 3 April 2017 (Word) 

If the NERR that is issued by the employer does not precisely comply with the prescribed 

timing and content, any enterprise agreement that arises from the bargaining is likely to be 

rejected by the FWC when the agreement is lodged for approval, on the basis that the 

agreement has not been validly made.  

It is essential to take particular care with the wording, timing and distribution of NERRs: 

1. The Notice must be in accordance with the prescribed wording. 

2. No additional wording can be on the Notice, other than the prescribed wording, and 

the additional details that the prescribed wording requires to be inserted.  

3. The Notice must not be distributed on company letterhead. 

4. The Notice must not be stapled to any other document when it is distributed. 

5. If the Notice is distributed to employees by email, the email should relate only to the 

Notice and should not include any attachments other than the Notice. 

6. Notices distributed on or after 3 April 2017 must be in accordance with the new, 

prescribed wording. 

7. The Notice must be distributed within 14 days of the “notification time” (see above). 

PROBLEMS WITH THE BOOT 

The 31 May 2016 decision of a Full Bench of the FWC in Hart v Coles [2016] FWCFB 2887, and 

subsequent decisions which have adopted a similar view, have caused numerous problems 

and a great deal of concern for employers, particularly those in the retail and fast food 

industries. 

https://www.fwc.gov.au/documents/legislation/download/schedule-2-1.docx
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In Hart v Coles, the Full Bench confirmed that each employee must be better off overall under 

the terms of a proposed agreement. Such a requirement is particularly problematic for large 

retail and fast food industry business with thousands of employees who work a vast array of 

different shift arrangements. Often the shifts which an employee works are selected by the 

employee to suit his or her own preferences and study commitments.  

A single disgruntled employee can now potentially frustrate the approval of an enterprise 

agreement that would apply to tens of thousands of employees, and which is supported by 

the vast majority of employees and their union representative/s. 

As things stand, there is little incentive for employers to maintain enterprise agreements in 

the retail and fast food industries because there is too much uncertainty about whether each 

and every employee will be better off overall under a proposed enterprise agreement, given 

the different work patterns of individual employees. If the conditions in the awards that would 

otherwise apply cannot be streamlined and simplified under an enterprise agreement, there 

is little or no benefit for employers in having an enterprise agreement, particularly in 

circumstances where there is a low risk of protected industrial action. 

Recommendation 20.5 of the Productivity Commission’s Review of the Workplace Relations 

Framework recommends that the relevant test be applied to each “class” of employees, 

rather than to each individual employee, with the FWC having the discretion to assess 

enterprise agreements using classes such as classification, grade or job level and work 

patterns (e.g. day workers and shift workers).  

Ai Group has made submissions to the Government and the Opposition urging them to 

support amendments to the FW Act to implement Recommendation 20.5. 

Questions:  

1. Is the manner in which the FWC has been assessing the BOOT a problem for your 

business? 

2. Would the Productivity Commission’s recommended solution resolve the problems, 

or is there a better approach? 



 
 

 
 
  11 

 
 

 

THE AUSTRALIAN INDUSTRY GROUP NATIONAL PIR GROUP CONFERENCE MAY 2017 

ENTERPRISE AGREEMENT CONTENT REQUIREMENTS – BUILDING 

CODE 2016 

For employers that wish to carry out work on Commonwealth funded construction projects, 

ensuring compliance with the Code for the Tendering and Performance of Building Work 2016 

(Building Code 2016) is a major issue. The Code has been made under the Building and 

Construction Industry (Improving Productivity) Act 2016 (ABCC Act). The Code contains 

detailed requirements regarding enterprise agreement content, site practices and other 

issues. 

The ABCC Act and the Building Code 2016 were amended in February 2017 to alter the 

transitional arrangements which apply to enterprise agreements that do not comply with the 

Building Code 2016.  

All Enterprise Agreements “made” on or after the 2 December 2016 must comply with the 

requirements of the 2016 Building Code. An enterprise agreement is “made” on the date that 

the employees vote to approve the agreement under s.181 of the FW Act. 

Enterprise Agreements made prior to 25 April 2014, which have not been varied, do not need 

to be amended to comply with the Building Code 2016.  

From 1 September 2017 a business will only be able to express interest in, tender for, or be 

awarded Commonwealth funded building work if: 

• The enterprise agreement relating to the building work is compliant with the Building 

Code 2016; and 

• All enterprise agreements of the business and its related entities that apply to 

Commonwealth funded or private building work for which a tender was submitted 

on or after 2 December 2016 are compliant with the Building Code 2016.  

The transitional arrangements are set out in more detail in the PIR Construction Industry 

Concurrent Session Paper. 
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There is a growing level of concern amongst contractors with enterprise agreements that are 

not Code-compliant, due to the CFMEU’s refusal to renegotiate these agreements. Unless the 

union shifts its position, these concerns will undoubtedly increase in the lead up to the 31 

August 2017 deadline given the major commercial consequences of non-compliance with the 

Code. 

APPLICATIONS TO TERMINATE EXPIRED ENTERPRISE AGREEMENTS 

The FW Act allows an enterprise agreement to continue to operate after its nominal expiry 

date, and until the enterprise agreement is replaced or terminated. Most enterprise 

agreements are replaced with a subsequent enterprise agreement and therefore there is no 

need to terminate the agreement. 

There have been a few recent high profile successful applications by employers to terminate 

expired enterprise bargaining under s.225 of the FW Act, including applications by: 

• Aurizon (see the joint judgment of Jessup, Tracey and Reeves JJ of the Federal Court 

of Australia in Communications, Electrical, Electronic, Energy, Information, Postal, 

Plumbing and Allied Services Union of Australia v Aurizon Operations Ltd 

[2015] FCAFC 126 in upholding a decision of a Full Bench of the FWC to terminate a 

number of Aurizon enterprise agreements). 

• Griffin Coal (see the decision of a Full Bench of the FWC in AMWU v Griffin Coal Mining 

Company [2016] FWCFB 4620, in upholding a decision of Commission Cloghan to 

terminate the Griffin Coal (Maintenance) Collective Agreement 2012). 

• AGL (see the decision of a Full Bench of the FWC in CFMEU v AGL Loy Yang [2017] 

FWCFB 1019, in upholding a decision of Deputy President Clancy to terminate the Loy 

Yang Power Enterprise Agreement 2012). 

In considering an application under s.225 of the FW Act, the FWC must terminate the 

enterprise agreement if the application meets a “public interest test” under s.226(a) and an 

“appropriateness test” under s.226(b). The relevant provisions are: 
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“226  When the FWC must terminate an enterprise agreement  

If an application for the termination of an enterprise agreement is made under section 225, the 
FWC must terminate the agreement if:  

(a)  the FWC is satisfied that it is not contrary to the public interest to do so; and  

(b)  the FWC considers that it is appropriate to terminate the agreement taking into 
account all the circumstances including:  

(i)  the views of the employees, each employer, and each employee organisation 
(if any), covered by the agreement; and  

(ii)  the circumstances of those employees, employers and organisations including 
the likely effect that the termination will have on each of them. 

In each of the above three cases, the relevant employers: 

• Had attempted to reach agreement with their employees and relevant unions over an 

extended period; 

• Were able to establish that the provisions of the expired enterprise agreements were 

causing major problems and threats for the business. 

In Griffin Coal, the FWC Full Bench relevantly stated: 

“[75] The AMWU assert that the Commissioner erred in concluding that termination of the Agreement 
would lead to productivity benefits. In our view, this contention is misconstrued. The Commissioner had 
before him substantial evidence relating to Griffin Coal’s concerns about productivity and efficiency and 
the extent to which the Agreement impaired improvements in that regard. However, the Commissioner’s 
conclusions with respect to productivity were more circumspect. The Commissioner stated:  

“[113] While the AMWU provide emphasis on a cooperative and productive workplace relations, 
it overlooks, in my view, that the FW Act is intended to be “a balanced framework”. Part of that 
balanced framework is the provision of termination of enterprise agreements. It cannot be 
assumed that termination of an enterprise agreement and cooperative relations are mutually 
hostile to each other. Nor, can it be guaranteed that termination of an agreement and increased 
productivity go together.”  

[76] Having considered the competing positions of the parties, the Commissioner stated:  

“[142] I do not think it can be disputed that the likely effect of terminating the Maintenance 
Agreement will result in employees receiving less favourable conditions of employment. An effect 
which they oppose.  

[143] Similarly, I do think it can be disputed that the introduction of the Black Coal Award will 
provide Griffin Coal with greater flexibility to operate its business and reduce costs/losses.  

[144] Whether termination of the Agreement leads to greater efficiency, improved productivity, 
flexibility, reduced costs and ensures progressive viability of the business, is dependent on a 
number of conditions and not only the employees’ terms and conditions of employment. 
However, it is a reasonable inference that these factors should assist in achieving Griffin Coal’s 
objectives of sustainability, as well as expanding coal operations and employing more people.” 
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[77] We have concluded that these matters were able to be taken into account in the Commissioner’s 
ultimate conclusions within the discretion available to him, such that no appealable error is disclosed. To 
the extent that the AMWU asserts that the Commissioner’s findings about Griffin Coal’s financial position 
is accompanied by error, we are satisfied that those findings were open to him on the evidence before 
him, which included the evidence of Mr Smith, called by the AMWU. 

In addition to the above applications by employers, a high profile application has been made 

by an employee of Coles to terminate an expired 2011 Coles enterprise agreement on the 

basis of an argument that the agreement does not pass the BOOT and hence termination of 

the agreement is in the public interest and appropriate.  Commissioner Paula Spencer of the 

FWC is currently hearing this matter.  

The 2015-16 Annual Report of the FWC states that for the period 1 July 2015 to 30 June 2016: 

• 311 applications to terminate an enterprise agreement were made under s.225 of the 

FW Act (which applies to applications to terminate an agreement made by an 

employer, employee or a union); and 

• 92 applications to terminate an enterprise agreement were made under s.222 of the 

FW Act (which applies to applications to terminate an agreement by agreement 

between the employer and the employees). 

The statistics for the past year and previous years are set out in the following table (as 

extracted from the FWC’s annual reports). It can be seen that there has been an increase in 

the number of s.225 applications every year since the FW Act came into operation. 

Year Type of application Number of applications 

2015-16 s.225 311 

 s.222 92 

2014-15 s.225 161 

s.222 91 

2013-14 s.225 99 

s.222 91 

2012-13 s.225 86 

 s.222 60 

2011-12 s.225 69 
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 s.222 30 

2010-11 s.225 64 

 s.222 19 

2009-10 s.225 45 

 s.222 23 

It should be kept in mind that most s.225 applications are not contested. Many relate to 

enterprise agreements which cover projects or contracts that have been completed. 

The unions have been expressing concern publicly about the recent growth in the number of 

applications to terminate expired enterprise agreements. This is one of the issues that is being 

considered in the current Senate Committee injury into Corporate Avoidance of the Fair Work 

Act (as discussed later in this paper). 

In its submissions to the Senate inquiry, Ai Group has expressed the view that ss.225 and 226 

of the FW Act do not need to be tightened, as the unions are seeking. The number of 

enterprise agreements terminated on application by an employer in contested proceedings, 

remains very low. Also, in the Aurizon, Griffin Coal and AGL cases, clearly it was in the public 

interest and appropriate for the agreements to be terminated given the circumstances 

surrounding each case. 

Questions:  

1. What is your view on the increased number of employer applications to terminate 

enterprise agreements? 

2. Is an application to terminate an expired enterprise agreement a viable option for 

most businesses? 
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PRODUCTIVITY COMMISSION RECOMMENDATIONS RELATING TO 

ENTERPRISE BARGAINING 

In late December 2015, the Australian Government publicly released the final report of the 

Productivity Commission inquiry into Australia’s Workplace Relations Framework.  

The Productivity Commission’s final report contains many worthwhile recommendations 

which address changes that are needed to Australia’s workplace relations system to remove 

barriers to productivity, competitiveness and investment.  In relation to enterprise 

agreement-making, the report includes the following recommendations: 

• Allowing the FWC a wider discretion to overlook minor procedural or technical errors 

in the approval process and the content of the NERRs (provided the unmet 

requirement does not disadvantage employees); 

• That the BOOT be replaced with a No Disadvantage Test and applied to each “class” of 

employees, rather than to each individual employee;  

• That enterprise agreement content be restricted to ‘permitted matters’, and that 

permitted matters no longer include the relationship between the employer and 

unions;  

• Outlawing clauses in enterprise agreements that impose restrictions on the 

engagement of contractors, labour hire and casuals; 

• Implementing measures to remove the ability of parties to include in enterprise 

agreements provisions which restrict the scope of Individual Flexibility Arrangements;  

• That the Nominal Expiry Date be a maximum of 5 years from approval, or for 

greenfields agreements, one that matches the life of the project; 

• Introducing a new form of enterprise agreement called the Enterprise Contract; 

• Increasing the maximum penalties for unlawful industrial action. 
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The Government has been consulting with stakeholders, including Ai Group, about the 

Productivity Commission’s recommendations, but to date no announcement has been made 

of what recommendations the Government intends to implement, beyond the content of the 

Fair Work Amendment (Abolition of 4 Yearly Reviews of Modern Awards and Other Measures) 

Bill 2016  which addresses the first dot point above.  

Question:  

1. Amongst the various Productivity Commission recommendations referred to above, 

which are the most important for your business? 

HEYDON ROYAL COMMISSION RECOMMENDATIONS RELATING TO 

ENTERPRISE BARGAINING  

The final report of the Heydon Royal Commission was publicly released in late December 

2015.  The report recommended a wide range of legislative and other changes, some of which 

relate to enterprise bargaining.  

The Royal Commission recommended (amongst many other recommendations): 

• Amending the FW Act to criminalize the giving or receiving of corrupting benefits in 

relation to officers of registered organisations, with a maximum term of 

imprisonment of 10 years. (Recommendation 40).  

• Amending the FW Act to make it a criminal offence for an employer to provide, offer 

or promise to provide any payment or benefit to a union or union official, subject to 

a small number of identified exclusions (e.g. union dues that an employer deducts 

from an employee’s wages and passes on to the union). A two year maximum term 

of imprisonment would apply. The same penalty would apply to any person, soliciting, 

receiving or agreeing to receive a prohibited payment or benefit. (Recommendation 

41). 
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• Amendments to the FW Act requiring union bargaining representatives to disclose in 

writing to employees before they vote on an enterprise agreement all direct and 

indirect financial benefits that would be derived by the union, union officers or a 

related entity as a consequence of the terms of the proposed enterprise agreement. 

(Recommendation 48). 

• An amendment to section 194 of the FW Act to make it unlawful to include any term 

in an enterprise agreement that requires or permits contributions to a worker 

entitlement fund (other than a superannuation fund) unless the fund is a registered 

worker entitlement fund or a registered charity. (Recommendation 49). 

• A new civil remedy provision in the FW Act prohibiting a person from organising or 

taking any action, other than protected industrial action, with intent to coerce an 

employer to pay amounts to a particular employee benefit fund, superannuation fund 

or employee insurance scheme. (Recommendation 50). 

• Amending the Superannuation Guarantee Legislation to prohibit enterprise 

agreement clauses which prevent employees selecting a superannuation fund of their 

own choice. (Recommendation 51). 

• Amendments to the Competition and Consumer Act 2010 to outlaw enterprise 

agreement clauses that impose restrictions on the supply or acquisition of goods and 

services, e.g. clauses which restrict the engagement of contractors. This 

recommendation addresses the problematic decision of the Full Federal Court in 

Australian Industry Group v Fair Work Australia [2012] FCAFC 108 (“The ADJ 

Contracting Case”). (Recommendation 59). 

The Federal Government has introduced the Fair Work Amendment (Corrupting Benefits) Bill 

2017 into Parliament which would implement the recommendations in the first three dot 

points above (i.e. recommendations 40, 41 and 48).  

Recommendation 48 addresses a key area of concern that Ai Group raised throughout to the 

Royal Commission and made a number of detailed submissions about. Unions are deriving 

very lucrative and inappropriate revenue streams from the contributions made by employers 
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to worker entitlement funds (e.g. various construction industry redundancy funds such as 

Incolink and PROTECT) and from income protection insurance products which employers are 

coerced to purchase at inflated prices. Employers have advised Ai Group that they can 

purchase income protection insurance for as little as 1/5th of the cost of the insurance 

products that the unions force them to purchase, while providing more generous insurance 

benefits to employees.  This highlights that unions and the insurance companies that they are 

aligned with are reaping huge, inappropriate financial rewards at the expense of employers, 

employees and consumers (that purchase the businesses’ products and services at 

consequently higher prices).  

The Bill has been referred to a Parliamentary Committee inquiry. Ai Group has made a 

detailed submission on the Bill and appeared before the Senate Committee at a public hearing 

on 13 April. The Senate Committee is required to report to Parliament by 9 May 2017.  

Ai Group is urging the Government to introduce legislation implementing the many other 

worthwhile recommendations of the Heydon Royal Commission (including recommendations 

49, 50, 51 and 59 referred to above) as soon as possible. 

Questions:  

1. What is your view on the changes in the Government’s Fair Work Amendment 

(Corrupting Benefits) Bill 2017 (see the first three dot points above)?   

2. Which of the abovementioned recommendations of the Heydon Royal Commission 

are most important for your organisation? 

3. What are your experiences with income protection schemes, including those 

schemes which provide commission to unions? 
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ENTERPRISE BARGAINING POLICY PROPOSALS OF THE 

GOVERNMENT AND OPPOSITION  

In respect of enterprise bargaining, the Government’s current priorities are the amendments 

in the Fair Work Amendment (Abolition of 4 Yearly Reviews of Modern Awards and Other 

Measures) Bill 2017 and the Fair Work Amendment (Corrupting Benefits) Bill 2017. More 

significant enterprise bargaining changes have been proposed by the Productivity 

Commission and the Heydon Royal Commission and Ai Group intends to continue to urge the 

Government to introduce legislation to implement these changes. 

The Opposition has not announced any significant changes to enterprise bargaining laws 

during this term of Government. However, some insight into enterprise bargaining issues 

which the Opposition is considering, can be gleaned from the Terms of Reference for the 

current Senate Committee Inquiry into Corporate Avoidance of the Fair Work Act. This inquiry 

was established with the support of Labor, The Greens and some of the Crossbench Senators. 

Ai Group appeared before the Senate Committee on 18 April to argue the case for the FW Act 

to be varied to increase flexibility, rather than being made more restrictive as the Terms of 

Reference appear to suggest. The Committee is required to report to Parliament by 7 August 

2017. 

The Terms of Reference require the Committee to investigate the incidence of, and trends in, 

corporate avoidance of the FW Act with particular reference to: 

• The use of labour hire and/or contracting arrangements that affect workers' pay and 

conditions; 

• Voting cohorts to approve agreements with a broad scope that affect workers' pay 

and conditions; 

• The use of agreement termination that affect workers' pay and conditions; 

• The effectiveness of transfer of business provisions in protecting workers' pay and 

conditions; 
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• The avoidance of redundancy entitlements by labour hire companies; 

• The effectiveness of any protections afforded to labour hire employees from unfair 

dismissal; 

• The approval of enterprise agreements by workers not yet residing in Australia that 

affect workers' pay and conditions; 

• The extent to which companies avoid their obligations under the FW Act by engaging 

workers on visas; 

• Whether the National Employment Standards and modern awards act as an effective 

'floor' for wages and conditions and the extent to which companies enter into 

arrangements that avoid these obligations; 

• Legacy issues relating to Work Choices and Australian Workplace Agreements; 

• The economic and fiscal impact of reducing wages and conditions across the economy; 

and 

• Any other related matters. 

Question:  

1. What is your view on the issues and policy proposals referred to above? 

ENTERPRISE BARGAINING POLICY PROPOSALS OF THE UNIONS 

Clearly the FW Act delivered to the union movement an enterprise bargaining system that 

gave them a lot more power than they had previously, which was of considerable concern to 

employers.  

Ai Group worked very hard during the development of the FW Act between 2007 and 2009 

to ensure that the bargaining laws in the legislation would be as workable as possible.  Even 

though the final outcome was better for employers than the proposals in the Labor Party’s 

April 2007 Forward with Fairness Policy, the bargaining system in the Act is far from ideal. 
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After the FW Act came into operation, Ai Group pursued numerous appeals and major cases, 

to ensure that the new laws were interpreted in a practical and productive manner. Despite 

much success with these cases, once again the laws are far from ideal for employers. 

Despite the many benefits enjoyed by unions under the FW Act, in their various submissions 

and public statements the unions often argue for changes to the bargaining provisions of FW 

Act, including: 

• More rights for unions in the bargaining process; 

• The right to bargain (and take industrial action) at the industry level; 

• The right to take industrial action over a wider range of issues (i.e. not limited to 

permitted matters);  

• Access to compulsory arbitration if agreement is not reached after bargaining; 

• Less rights for employers to suspend or terminate protected industrial action; 

• The removal of an employer’s right to apply to terminate an expired enterprise 

agreement without the agreement of employees and the relevant union/s; and 

• Less rights for employers regarding the scope of enterprise agreements. 

Sally McManus was recently elected as ACTU Secretary. In a number of interviews since her 

election, Ms McManus has expressed the view that Australia’s bargaining laws are 

inadequate, out of step with international law and unable to deal with new business models. 

She has expressed the union movement’s commitment to changing the bargaining laws. 

Controversially, Ms McManus has expressed the view that it is acceptable to break “unfair” 

industrial laws, including industrial action laws. In media comments in response, Ai Group 

Chief Executive Innes Willox said that Ms McManus' comments were “irresponsible and 

would hurt relations with business. If that language and attitude becomes the norm it will 

deal the unions out of the discussion. We don't want a toxic relationship with the unions," 

said Mr Willox. 



 
 

 
 
  23 

 
 

 

THE AUSTRALIAN INDUSTRY GROUP NATIONAL PIR GROUP CONFERENCE MAY 2017 

The following article by journalist Ewin Hannan appeared in The Australian on 15 March 2017. 

The article quotes Ms McManus as expressing strong views about the current bargaining laws, 

and the union movement’s intent to pursue more favourable laws for unions and employees: 

“ACTU chief Sally McManus to put heat on Bill Shorten 

Incoming ACTU secretary Sally McManus will lead a national union campaign to pressure Bill 
Shorten to commit to sweeping pro-worker changes to workplace laws in the lead up to the 
next federal election. 

Ms McManus, who will make history today when she is elected the peak union body’s first 
female secretary, said unions would seek to ease legal restrictions on strikes and reduce the 
bargaining power of employers as part of “serious changes” to the Fair Work Act. 

She said unions would also push for limits on the use of casuals and labour hire, as well as 
increased powers for the Fair Work Commission to arbitrate disputes. 

Declaring her intention to build a people’s movement to restore fairness to Australian society, 
Ms McManus told The Australian: “Your paper ran a story that we were building a secret army 
a couple of years ago. This is not going to be a secret army and this is going to be 10 times 
bigger.” 

The ACTU campaign will be strongly opposed by the Coalition and employers. The business 
community, which has been pushing for elements of the laws to be changed to benefit 
companies, will lobby Mr Shorten to resist the union demands. Ms McManus said unions would 
seek to illustrate the flaws in the workplace system to the public before putting “demands” to 
the political parties in the lead up to the federal election to change the laws and give employees 
stronger rights at work. 

Ms McManus, who succeeds Dave Oliver, said the Coalition had a track record of taking workers’ 
rights backwards and unions would not tolerate any further attempt to swing the workplace 
laws in favour of employers. 

She acknowledged the union movement’s best chance of securing change was for the Coalition 
to be defeated and the Labor Party elected. 

She said Australian workers had one of the most limited legal rights to strike in the developed 
world, while employers could easily lock out workers. 

“The amount of hurdles that workers have to go through in order to exercise what is meant to 
be a basic right is ridiculous,’’ she said. 

Citing the three-year bargaining dispute in the federal public sector, Ms McManus, 45, said the 
Fair Work Commission should also be given back increased powers to arbitrate disputes. As well 
as the union movement’s immediate priority to reverse the commission’s proposed cuts to 
Sunday and public holiday penalty rates, she said unions were determined to take action to lift 
the minimum wage as “the fact that it’s just lost touch with the average wage destroys every 
job”. 

She said unions would push political parties to support legal changes that removed the ability 
of the commission to cancel enterprise agreements and move employees back on to their 
award. “Serious changes are needed to the Fair Work Act,’’ she said. 

“We are going to put forward our arguments and we are going to campaign as hard as we can 
on them. We think that our arguments are right. We think the public is on side with us already 
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and they’re the ones who know exactly what has happened to them and to their jobs over a 
short period of time. Families and individuals are suffering because of it, especially on the issue 
of secure work. We see every month employment figures come out and more and more full-
time jobs are disappearing and more and more part-time and casual jobs replacing them. 

“I think it’s a bit like the metaphor of the frog and the boiling water. It’s been happening for 20 
years ... and I think it’s sort of at the point where people are pretty much at breaking point. 
That’s why we think there needs to be radical change.’’ 

Many of the changes have been pushed by unions without success but Ms McManus said she 
was determined to succeed. “I am going to bring a total focus to it,’’ she said. “I am going to 
focus on every bit of our power at every level focused on achieving this.” 

She said there had been a huge shift in power in Australia over the last decade, as reflected in 
the shift in wealth and the ability of multinationals to avoid tax laws. She said laws needed to 
be changed to fix the power imbalance.” 

Ai Group intends to vigorously oppose any attempts by unions to achieve amendments to the 

bargaining laws which would weaken protections for employers, increase union power, or 

reduce flexibility. 

Question:  

1. What is your view on the issues and policy proposals referred to above? 

2. What steps should be taken to counter the union movement’s apparent plans? 

WAGE OUTCOMES IN ENTERPRISE AGREEMENTS 

On 24 April 2017, the Department of Employment released its report on Trends in Federal 

Enterprise Bargaining for the December 2016 quarter. Average annualised wage increases (AAWI) 

are summarised in the following table.  

Industry Sector or Type of Agreement  AAWI (%) in  
December 2016 

Change from  
September 2016 (%)  

All sectors 3.1 Down 0.2 

Private sector 3.0 Down 0.4 

Public sector  3.2 Up 0.2 

Manufacturing 2.7 Down 0.2 

Metals manufacturing 3.0 Down 0.2 
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Non-metals manufacturing 2.6 Down 0.2 

Construction 5.2 Down 0.7 

Transport, postal & warehousing 3.0 Down 0.1 

Mining 2.3 Up 0.7 

Information media and 
telecommunications 

2.0 Down 0.4 

Health and community services 3.5 Up 0.6 

Retail trade 2.7 Down 1.5 

Single enterprise non-greenfields 3.1 Down 0.3 

Single enterprise greenfields 3.4 Up 0.4 

Union/s covered 3.1 Down 0.3 

No Union/s covered 2.5 Same 

CONCLUSION 

There are some interesting current enterprise bargaining trends, including a decline in the 

number of enterprise agreements and an increase in the number of applications by employers 

to terminate expired enterprise agreements. 

Employers are currently experiencing significant challenges in the agreement-making process 

due to interpretations of the FW Act that the FWC is applying, in respect of procedural 

requirements and the BOOT. The FW Act needs to be amended in both of these areas to 

address the problems and to restore a workable bargaining system.  

Meanwhile, employers in the construction industry are experiencing major challenges in 

complying with the Building Code 2016, due to the unions’ opposition to the enterprise 

agreement content requirements of the Code. 

Some worthwhile changes to the enterprise bargaining laws are contained within two 

Government Bills before Parliament. Even more important enterprise bargaining changes are 

reflected in various recommendations of the Productivity Commission and the Heydon Royal 
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Commission that are yet to be acted upon by the Government. Accordingly, there is the 

opportunity for some worthwhile changes to be made to bargaining laws during the current 

term of Government. 

However, there are some risks over the next few years. The bargaining changes proposed by 

the unions would be damaging for employers. Various proposals that the Opposition appears 

to be considering are also of concern. 
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