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Safety & Workers’ Compensation 

06 July 2018 NAT 015/18

The NSW Coal Industry Act 2001 

The NSW Coal Industry Act 2001 (the Act) 
provides for approved companies to carry out  
a range of statutory functions within the NSW 
coal industry, including delivery of workers’ 
compensation services, OHS and rehabilitation 
services, health surveillance and mines rescue 
emergency services and training. 
 
The approved companies are Coal Services and 
its subsidiaries Coal Mines Insurance and Mines 
Rescue.  These companies are jointly owned by 
the New South Wales Minerals Council and the 
Construction, Forestry, Mining and Energy 
Union.  
 
The Act establishes that employers in the NSW 
coal industry are required to obtain workers 
compensation insurance from an approved 
workers compensation company, which is 
currently Coal Mines Insurance (CMI).  
 
The premiums collected fund the other services 
provided by Coal Services. 
 
The Act and the Workers Compensation Act 
1987 provide that employers in the coal industry 
must hold a policy of workers compensation 
insurance with CMI. 

 
Recent Amendments to the Act 
 
A 2014 Supreme Court case, Kuypers v Ashton 
Coal Operations Pty Ltd., determined that a 
worker would only be covered by the Act, and 
CMI insurance, if the employer was “in” the 
industry.   
 
This decision meant that labour hire companies 
and others providing services to the coal 
industry would not be covered by the scheme.  
 
The Coal Industry Amendment Bill, passed on 
16 May 2018, has defined employer in the Coal 
Industry for the purposes of this Act, as “any 
employer whose employees work in or about  
a coal mine”.   
 
This definition means that an employer does not 
have to be “in” the coal industry to have the Act 
apply to their workers.  Therefore, many 
employers servicing the NSW coal industry will 
now need to have a policy with CMI, in addition 
to a policy with icare.  
 
Ai Group is concerned that the legislative 
changes will create an additional level of 
complexity for employers whose business 
involves providing services to a range of 
organisations, not just to NSW coal mines. 

SUMMARY - NSW WORKERS COMPENSATION  

Work “in or about a coal mine”  

Important changes to Workers’ Compensation and Health Surveillance 

• Amendments to the NSW Coal Industry Act 2001 have expanded the reach of the Coal Mines 
Insurance scheme to include any workers that work “in or about a coal mine”.  The changes 
have the potential to impact any business who has employees that go onto a NSW mine site. 

• The workers’ compensation changes are effective 1 July 2018.  However, there is a 3-month 
transition which will expire on 30 September 2018. 

• New health surveillance requirements will also apply, the cost of which will be covered by the 
scheme; Ai Group is currently seeking clarification on related transitional arrangements.    

 

 

 

 

 

https://www.legislation.nsw.gov.au/bills/fac88481-6726-4454-8041-90312d97d240
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This Compliance Advice outlines our current 
understanding of the practical implications of the 
amendment.   
 
We are also seeking feedback from members 
about the commercial and administrative 
difficulties that may be encountered, so that we 
can raise those issues with the regulator and the 
insurers.  
 
Effective date of amendments 

The legislation is effective from 1 July 2018, with 
a three-month transition period.   

From 1 October 2018 all workers in or about a 
NSW coal mine will need to be covered by a 
workers’ compensation policy held with CMI. 

It is expected that operators of NSW coal mines 
will be seeking certificates of currency to confirm 
that these policies have been obtained. This is 
because they can be held responsible for 
workers’ compensation requirements if their 
contractors do not have the necessary and 
correct workers’ compensation coverage.  

Practical impact of amendments 

Determining whether the work undertaken is 
in or about a coal mine 

A series of FAQs have been developed by Coal 
Mines Insurance (CMI).  In these it is stated that 
work in or about a coal mine means:  
 

“work undertaken at any pit or other place 
where coal mining is carried on or which is 
being developed for coal mining to be carried 
on, including any place located at or in the 
vicinity of the mine, where material extracted 
from the coal mine is processed”.  

Some activities being undertaken to service the 
coal mine industry may not meet CMI’s 
interpretation of the words “in or about a coal 
mine”, outlined above.   

If there is any doubt about coverage, an 
employer should, in the first instance, discuss 
the work and circumstances with CMI.   

If CMI determines that the work undertaken is 
not in or about a NSW coal mine, employers 
would be well advised to seek that advice in 
writing.   

In the absence of a written determination, the 
employer may find themselves excluded from 
the work if the mine operator believes they 
should hold a policy with CMI. 

In circumstances where an employer is not 
satisfied with the decision of CMI, Ai Group can 
assist in seeking further clarification from the 
regulator.  

Determining which policies of insurance are 
required 

Employers who already have a CMI policy:  

Employers whose primary role is to work in or 
about coal mines should already have a policy 
with CMI; there is unlikely to be any impact on 
these employers.  

Employers whose total activities are in or 
about a NSW coal mine, but do not have a 
policy with CMI: 

Employers whose entire business involves work 
in or about a coal mine, but do not currently hold 
a policy with CMI, will need to commence cover 
with CMI and cancel their policy with icare. 

Employers who undertake work in or about a 
NSW coal mine, but also have activities away 
from coal mines: 

Employers with a mix of work in or about a NSW 
coal mine, and away from a coal mine, will continue 
to hold a workers’ compensation policy with icare, 
and take out an additional policy with CMI.   

Estimating and Declaring Remuneration 

A determination will need to be made about how 
to declare remuneration (wages and related 
payments) with each insurer, based on the 
allocation of workers.  Considering the 
information currently provided by CMI, there  
are three possible scenarios: 

Scenario 1:  

The workforce is clearly divided so that some 
workers spend all their time in or about a coal 
mine whilst others never do. 

In this case you would split your workforce 
accordingly, and estimate and declare 
remuneration for the relevant workers against 
each policy. 

https://www.coalservices.com.au/mining/workers-compensation-insurance/employers/change-to-the-coal-industry-act-2001/frequently-asked-questions/
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Scenario 2: 

No specific workers are allocated to the work in 
or about a coal mine; any of the workers could 
spend time doing this work, but none of them 
spend all their time in or about a coal mine.  
 
In this case you would need to estimate your 
remuneration split using the best possible 
historical information.  You would then keep 
records of how much time each of your workers 
is in or about a coal mine during the premium 
year and declare their wages at the end of the 
policy year based on an appropriate allocation.  

Scenario 3:  

Some workers are permanently allocated to 
work in or about a coal mine; some workers 
never work in or about a coal mine; other 
workers spend some time in or about a coal 
mine and some time away from a coal mine.  

In this situation the employer would need to 
adopt a combination of the approaches outlined 
in scenario 1 and 2, above.   

Setting up your administrative records 

CMI currently advises that “where all or some of 
your employees only work in or about  
a coal mine for a percentage of their total work 
activity, you would split and declare the wages 
between the two insurance policies based on 
that percentage”. 

Member companies have raised some concern 
about applying a straight percentage split across 
workers who may be paid significant amounts of 
overtime undertaking other work, but have no 
overtime when working in or about a NSW coal 
mine.  Other concerns may also arise as we 
seek further feedback from members. 

We will raise these with CMI and the regulator 
and seek further clarification to assist members. 

In the meantime, it is recommended that 
employers keep accurate records of both the time 
spent in or about a coal mine, and the wages paid 
for that time, by allocating worker payments to a 
cost code. This accurate information will ensure 
that the final allocation of remuneration can start 
from a strong base, and may assist any 
arguments that need to be made about the 
fairness, or otherwise, of the allocations by a pure 
percentage split.  

Workers who are based in another 
state/territory 

In situations where a worker from another 
state/territory is temporarily working in or  
about a NSW coal mine, the normal “state of 
connection” rules apply.  This means that the 
worker would continue to be covered by the 
policy held in the other state/territory and would 
not need to be covered by the CMI scheme.  

Workers’ claims 

Lodging and managing a claim 

If a worker works in or about a NSW coal mine, and 
also works away from a coal mine, it is expected 
that the circumstances of an injury will determine 
where a claim is lodged and how it is managed.   

If the injury arises from a clearly identified 
incident, the location of the incident will easily 
determine which policy will cover the claim. 

However, in many cases an injury develops over 
time with no clear incident or cause, e.g. hernia, 
gradual onset musculoskeletal injury or 
psychological injury. 

If it is unclear which insurance policy the claim 
should be covered by, early discussions should  
be held with both insurers.  As outlined below, 
different benefit structures apply to coal miners, so 
it is important that the claim is allocated correctly. 

Ai Group is currently seeking clarification from 
CMI, icare (the general insurer) and SIRA (the 
State Insurance Regulatory Authority), about 
how these types of claims will be determined.  

Compensation entitlements 

The FAQs developed by CMI state that:  

“The Coal Industry Act has no effect on the 
workers compensation benefits payable to  
an injured worker. Benefits payable are 
determined on whether the injured worker 
meets the definition of coal miner for workers’ 
compensation purposes. 

The definition of coal miner for workers’ 
compensation purposes can be found in 
Schedule 6 Part 18 of the Workers 
Compensation Act 1987.  It states that: coal 
miners means workers employed in or about 
a mine”.  

https://www.sira.nsw.gov.au/resources-library/workers-compensation-resources/publications/workers-compensation-policies/cross_border_arrangements_for_workers_comp_guide_4814.pdf
https://www.sira.nsw.gov.au/resources-library/workers-compensation-resources/publications/workers-compensation-policies/cross_border_arrangements_for_workers_comp_guide_4814.pdf
https://www.coalservices.com.au/mining/workers-compensation-insurance/employers/change-to-the-coal-industry-act-2001/frequently-asked-questions/
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This definition is important as the NSW Workers 
Compensation Act has for many years 
maintained different provisions for coal miners, 
consistently defined as “a worker employed in or 
about a mine”; a definition which is consistent 
with the new definition of employer within the Act. 

So, whilst the information provided in the FAQs 
is technically correct, it is likely that workers 
undertaking ancillary work in or about a mine 
have not previously been treated as coal miners.  

The compensation entitlements for coal miners 
are complex, as they are written as exclusions 
from various amendments of the Workers 
Compensation Act 1987.  Ai Group is seeking a 
summary document from CMI to help inform 
members of the variations that apply. 

Other Requirements 

Coal Services has advised that health 
surveillance requirements under Order 43 will 
also apply to these workers as follows: 

• Any worker who works in a NSW 
underground mine or open cut mine, and 
that is involved in the production, processing 
or maintenance of coal will require an Order 
43 pre-placement medical and periodic 
health surveillance check every three years 
thereafter. 

• All other workers in or about a NSW coal 
mine are required to only have an Order 43  
pre-placement medical.  

Employers insured with CMI can access Order 
43 medicals for their workers at no direct cost, 
as they are covered by Coal Services as part of 
the overall scheme. 

Ai Group is currently seeking further clarification 
about transitional arrangements for this health 
surveillance, and how it applies when the work 
undertaken is of an intermittent nature. 

 

 

 

 

 

PLEASE ASK US QUESTIONS AND PROVIDE 
YOUR FEEDBACK  

Ai Group has the opportunity to seek feedback 
from a range of sources to get answers to 
questions companies have about the practical 
operation of the amendment.   

We are then also able to share those answers 
with our members to help everyone to better 
understand how to best manage this process. 

We are also seeking feedback from members 
about the financial and practical implications of 
these changes.  We are particularly interested  
in hearing the key issues that specifically cause 
financial, commercial or administrative 
difficulties.  

This will greatly assist us to represent the 
interests of members in discussions with  
CMI, icare, SIRA and the government, and to 
determine whether we should be seeking any 
legislative or administrative changes.  

If you have feedback, or require assistance in 
relation to the changes, contact: 
Tracey Browne – 0438 207 799 

 

 

Tracey Browne 
Manager – National Safety & Workers’ 
Compensation Policy and Membership Services 

https://www.coalservices.com.au/wp-content/uploads/2018/06/Order-43_Information-for-employers-April-2018.pdf
mailto:tracey.browne@aigroup.com.au

