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WORKPLACE RELATIONS 
 

21 August 2018 NAT 019/18 

Casual employment developments 

  

Federal Court WorkPac v Skene decision re. 
the meaning of “casual” 

On 16 August 2018, the Full Court of the 
Federal Court handed down a decision in the 
WorkPac v Skene case. The decision creates 
significant uncertainty for businesses as it could 
lead to some employees who have been 
engaged and paid as casual employees, making 
claims for annual leave and other entitlements 
under the National Employment Standards in 
the Fair Work Act.  

The case concerned a casual worker (Paul 
Skene) who was employed by labour hire 
company WorkPac between 2010 and 2012 to 
work in coal mines operated by Anglo Coal and 
Rio Tinto. 

Throughout his employment, Mr Skene was paid 
in accordance with an enterprise agreement 
reached between WorkPac and its employees. 
The enterprise agreement included all-in rates of 
pay, with a higher all-in rate payable to casual 
employees. 

During the period that he worked at Rio Tinto’s 
Clermont Coal Mine as a ‘fly in, fly out’ worker, 
Mr Skene was given 12 month rosters at the 

start of each year setting out the hours that he 
would work. 

After the termination of his employment, Mr 
Skene made a claim for annual leave in 
accordance with the National Employment 
Standards in the Fair Work Act for the two year 
period that he worked for WorkPac.  

The Full Court of the Federal Court (Justices 
Tracey, Bromberg and Rangiah) upheld Mr 
Skene’s claim. The Court decided that: 

• Division 6 (Annual Leave) of Part 2-2 of the 
Fair Work Act states that the Division applies 
“to employees, other than casual 
employees”, but “casual employees” are not 
defined in the Act.  

• The term “casual employee” should be 
interpreted in the general “legal sense”. The 
effect of this is that just because an 
employee meets the definition of a casual 
employee under an award or enterprise 
agreement, does not necessarily mean that 
the employee will be a “casual employee” for 
the purposes of the National Employment 
Standards in the Fair Work Act.  

SUMMARY 

• The Full Court of the Federal Court has handed down a highly problematic decision in the 
WorkPac v Skene case. WorkPac has not yet announced whether it intends to seek special 
leave from the High Court to appeal the decision. In the meantime, Ai Group is pursuing 
changes to the Fair Work Act to address the problems caused by the decision. 

• Following last year’s main decision in the Casual and Part-time Employment Case, on  
9 August 2018 a Full Bench of the Fair Work Commission (FWC) handed down a decision 
determining various outstanding issues, including the terms of the Commission’s model casual 
conversion clause. 

 

 

 

 

 

http://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2018/2018fcafc0131
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• Mr Skene was paid an all-in flat rate (initially 
$50.00 per hour and later $55.00 per hour) 
under his contract of employment. It was not 
clear that he was paid a casual loading and 
his contract of employment did not allocate 
any part of the all-in rate to a casual loading. 
The Court held that if Mr Skene had been 
paid a casual loading, this could be a 
“relevant indicator” as to whether he was  
a “casual employee” for the purposes of  
the Fair Work Act, but this would not  
be determinative.    

• The term “casual employee” has no precise 
meaning and whether any particular 
employee is a casual employee depends 
upon an objective characterisation of the 
nature of the particular employment as a 
matter of fact and law having regard to all 
the circumstances. In this regard, there are a 
number of indicators of casual employment.  

• A “casual employee” has no firm advance 
commitment from the employer to continuing 
and indefinite work according to an agreed 
pattern of work.   

• Irregular work patterns, uncertainty, 
discontinuity, intermittency of work and 
unpredictability are the usual features of an 
absence of a firm advance commitment. 
However, it is possible for a casual 
employee to ultimately work a regular 
pattern of work (in the absence of advance 
commitment and predictability), and for the 
employee to still be considered a casual. 
Whether this is present is a question of fact 
(although the Court did provide some 
examples of where this might arise). The 
Court considered that such casual 
employees could then meet the definition of 
a “long-term casual employee” in the  
Fair Work Act (which is relevant to, for  
example, the right to request flexible  
working arrangements). 

• The payment by the employer and the 
acceptance by the employee of a casual 
loading, and the description of the type of 
employment given by the parties in the 
contract of employment, speaks to the intent 
of the parties to create and continue a 
casual employment relationship.  However, 
any objective assessment needs to consider 
whether that intent has been put into 
practice and maintained. The Court held that 
Mr Skene’s pattern of work was regular and 

predictable, continuous and not subject to 
significant fluctuation, in circumstances 
where there was an expectation that he 
would be available, on an ongoing basis,  
to perform the duties required of him in 
accordance with his roster (set 12 months  
in advance). 

• WorkPac’s enterprise agreement did not 
define “casual employment”. If the enterprise 
agreement or employment contract had 
defined or described Mr Skene as a casual 
employee for the purposes of the annual 
leave provisions of the Fair Work Act, that 
would have been a relevant factor to be 
taken into account, but neither the enterprise 
agreement or the employment contract  
did this.  

In media comments about the decision,  
Ai Group’s Chief Executive, Innes Willox, said: 

“The decision of the Federal Court in 
the WorkPac v Skene case is disappointing. The 
interpretation of the Fair Work Act that the 
Federal Court has adopted is inconsistent with 
industry practice and will potentially lead to a 
great deal of uncertainty for businesses. This in 
turn will not be good for jobs, including for young 
people who rely heavily on casual employment.” 

“The very widespread industry practice is that an 
employee who is engaged as a casual and paid 
as a casual, is a casual for the purposes of 
award and legislative entitlements. The Fair 
Work Act was drafted in this context, even 
though casual employment was not expressly 
defined in the Act.” 

“It remains to be seen whether the Federal 
Court’s decision will be appealed to the High 
Court. Regardless of what future steps are taken 
in the Court proceedings, one sensible step that 
should be taken without delay is for Parliament 
to move to protect businesses and jobs by 
amending the Fair Work Act to clarify that an 
employee engaged as a casual and paid as a 
casual is a casual for the purposes of the 
Act.  This is the standard definition of casual 
employment, and the only workable definition”. 

At the time of writing, WorkPac had not 
announced whether it intends to pursue  
an appeal against the decision in the  
High Court of Australia. 
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Ai Group has made a submission to the Minister 
for Small and Family Business, the Workplace 
and Deregulation, the Hon Craig Laundy MP, 
seeking that the Federal Government urgently 
introduce amendments to the Fair Work Act, to 
define a “casual employee” as “an employee 
engaged and paid as a casual employee”. 

Ai Group will keep Members informed of 
developments. Members faced with any  
claims from casual employees are urged to 
contact Ai Group or Ai Group Workplace 
Lawyers for advice. 

FWC Casual and Part-time Employment Case 
– Determination of outstanding issues 

Members were advised about the FWC’s main 
decision in the Casual and Part-time 
Employment Case in Member Advice Nat 
012/17.  

Following last year’s main decision, on  
9 August 2018 a Full Bench of the FWC  
handed down a decision determining various 
outstanding issues, including the terms of the 
Commission’s model casual conversion clause. 

Ai Group played the leading role in representing 
employers in the case, which continued for over 
three years. Most of the unions’ claims in the 
case, which would have wreaked havoc on 
Australia’s labour market, were rejected.  
An employer’s right of reasonable refusal of  
a casual employee’s request to convert to 
permanent employment has been preserved in 
the award clause.  

In its latest decision, the FWC has made some 
modifications to the draft model casual 
conversion clause that was published in last 
year’s main decision in the case. 

The latest decision settles the following key 
elements of the model clause:  

• A casual employee will be eligible to convert 
if, in the preceding 12 months, they worked a 
pattern of hours on an ongoing basis which, 
without significant adjustment, the employee 
could continue to perform as a full-time or 
part-time employee under the provisions of 
the award. 

• The 12 month qualification period for a 
casual to be eligible to request conversion is 
a rolling period, so that eligibility remains 
whenever a casual has, in the preceding  

12 months, worked the required pattern  
of hours.  

• A casual employee’s request to convert  
can only be refused by an employer on 
reasonable grounds and after there has 
been consultation with the employee. 

• For any ground of refusal to be reasonable, 
it must be based on facts which are known 
or reasonably foreseeable.  

• An employer must provide casual employees 
(covered by an award that contains the 
model clause) with a copy of the clause 
within the first 12 months of the employee’s 
first engagement to perform work. For casual 
employees already employed on  
1 October 2018, the employer must provide 
the employees with a copy of the clause by  
1 January 2019. 

The model casual conversion clause is set out in 
the Attachment. 

The 84 awards that do not currently include a 
casual conversion clause will be varied from  
1 October 2018 to insert the model casual 
conversion clause (in some cases with 
modifications to address award-specific issues). 

The 28 awards that already contain a casual 
conversion clause (e.g. the Manufacturing and 
Associated Industries and Occupations Award 
2010) will not be varied to replace the existing 
provisions with the model provision. 

Other elements of the FWC’s latest decision 
include: 

• Operative from 1 October 2018, 28 awards 
that do not currently contain a minimum 
engagement period for casuals will be varied 
to include the following provision:  

“A casual employee must be engaged and 
paid for at least 2 consecutive hours of 
work on each occasion they are required 
to attend work.” 

• Operative from 1 October 2018, the 
Manufacturing and Associated Industries 
and Occupations Award 2010 and the Food, 
Beverage and Tobacco Manufacturing 
Award 2010 will be varied to place a three 
hour ‘floor’ under the facilitative provision 
which enables an employer and a casual to 
agree on a shorter minimum engagement 

http://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2017/NAT_012_17_Casual_and_Part-time_Employment_Decision.pdf
http://cdn.aigroup.com.au/Member_Advices/Workplace_Relations/2017/NAT_012_17_Casual_and_Part-time_Employment_Decision.pdf
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period than four hours, and under the 
facilitative provision that enables an 
employer and part-time employee to agree 
to a day or shift of less than four hours. 

• The Full Bench has expressed a preliminary 
view on new overtime provisions for casuals 
covered by the Horticulture Award 2010.  
A draft determination will be issued and 
parties will be given 21 days to make any 
further submissions on the proposed  
new provisions. 

Ai Group will distribute a Member Advice on the 
amendments made to individual modern awards 
once these are determined by the FWC. 

Webinar 

Ai Group has scheduled an interactive webinar 
to take Members through the key aspects of  
the WorkPac v Skene decision and the 
outcomes of the FWC’s Casual and  
Part-time Employment Case. 

 

The webinar will be held as follows: 

Thursday 23 August, 1.30pm to 2.30pm 
(AEST) 

Obtain further details and Register here 

Do you require further advice? 

For more information or assistance, please 
contact the Ai Group Workplace Advice 
Service on 1300 55 66 77. 

Should you require detailed advice relating to 
the employment arrangements for casuals, our 
team of professional workplace relations 
advisers and lawyers at Ai Group and Ai Group 
Workplace Lawyers are available to assist you.  

 

Stephen Smith 
Head of National Workplace Relations Policy  

https://www.aigroup.com.au/training-and-events/keeping-it-casual-part2?schedule=c5c5575c-d4a4-e811-80da-000d3ae0dd90
http://www.aigroup.com.au/
http://www.aigroupworkplacelawyers.com.au/
http://www.aigroupworkplacelawyers.com.au/
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ATTACHMENT 

MODEL CLAUSE – RIGHT TO REQUEST CASUAL CONVERSION 

XX  Right to request casual conversion  

(a)  A person engaged by a particular employer as a regular casual employee may request that their 
employment be converted to full-time or part-time employment.  

(b)  A regular casual employee is a casual employee who has in the preceding period of 12 months 
worked a pattern of hours on an ongoing basis which, without significant adjustment, the employee 
could continue to perform as a full-time employee or part-time employee under the provisions of this 
award.  

(c)  A regular casual employee who has worked equivalent full-time hours over the preceding period of 
12 months’ casual employment may request to have their employment converted to full-time 
employment.  

(d)  A regular casual employee who has worked less than equivalent full-time hours over the preceding 
period of 12 months’ casual employment may request to have their employment converted to part-
time employment consistent with the pattern of hours previously worked.  

(e)  Any request under this subclause must be in writing and provided to the employer.  

(f)  Where a regular casual employee seeks to convert to full-time or part-time employment, the 
employer may agree to or refuse the request, but the request may only be refused on reasonable 
grounds and after there has been consultation with the employee.  

(g)  Reasonable grounds for refusal include that:  

(i)  it would require a significant adjustment to the casual employee’s hours of work in order for 
the employee to be engaged as a full-time or part-time employee in accordance with the 
provisions of this award – that is, the casual employee is not truly a regular casual employee 
as defined in paragraph (b);  

(ii)  it is known or reasonably foreseeable that the regular casual employee’s position will cease to 
exist within the next 12 months;  

(iii)  it is known or reasonably foreseeable that the hours of work which the regular casual employee 
is required to perform will be significantly reduced in the next 12 months; or  

(iv)  it is known or reasonably foreseeable that there will be a significant change in the days and/or 
times at which the employee’s hours of work are required to be performed in the next 12 
months which cannot be accommodated within the days and/or hours during which the 
employee is available to work.  

(h)  For any ground of refusal to be reasonable, it must be based on facts which are known or reasonably 
foreseeable.  

(i)  Where the employer refuses a regular casual employee’s request to convert, the employer must 
provide the casual employee with the employer’s reasons for refusal in writing within 21 days of the 
request being made. If the employee does not accept the employer’s refusal, this will constitute a 
dispute that will be dealt with under the dispute resolution procedure in clause X. Under that 
procedure, the employee or the employer may refer the matter to the Fair Work Commission if the 
dispute cannot be resolved at the workplace level.  

(j)  Where it is agreed that a casual employee will have their employment converted to full-time or part-
time employment as provided for in this clause, the employer and employee must discuss and record 
in writing:  
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(i)  the form of employment to which the employee will convert – that is, full-time or part-time 
employment; and  

(ii)  if it is agreed that the employee will become a part-time employee, the matters referred to in 
clause X.  

(k)  The conversion will take effect from the start of the next pay cycle following such agreement being 
reached unless otherwise agreed. 

(l)  Once a casual employee has converted to full-time or part-time employment, the employee may only 
revert to casual employment with the written agreement of the employer.  

(m)  A casual employee must not be engaged and re-engaged (which includes a refusal to re-engage), 
or have their hours reduced or varied, in order to avoid any right or obligation under this clause.  

(n)  Nothing in this clause obliges a regular casual employee to convert to full-time or part-time 
employment, nor permits an employer to require a regular casual employee to so convert.  

(o)  Nothing in this clause requires an employer to increase the hours of a regular casual employee 
seeking conversion to full-time or part-time employment.  

(p)  An employer must provide a casual employee, whether a regular casual employee or not, with a 
copy of the provisions of this subclause within the first 12 months of the employee’s first engagement 
to perform work. In respect of casual employees already employed as at 1 October 2018,  
an employer must provide such employees with a copy of the provisions of this subclause by  
1 January 2019.  

(q)  A casual employee’s right to request to convert is not affected if the employer fails to comply with 
the notice requirements in clause XX(p). 

 


