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WORKPLACE RELATIONS 
 

26 October 2018 NAT 025/18 

Update on casual employment matters 

  

Summary 

In Member Advice Nat 019/18, Members were 
informed of the very problematic decision of the 
Full Court of the Federal Court in the WorkPac v 
Skene case.  

The Federal Court held that the term 'casual 
employee' in the Fair Work Act has no precise 
meaning and whether any employee is a casual 
for the purposes of the Act depends upon the 
circumstances. This is unworkable. The very 
widespread and longstanding practice across 
virtually all industries is that an employee engaged 
as a casual and paid as a casual is a casual. It is 
very common for casuals to work on a regular and 
systematic basis for extended periods. 

The decision creates significant uncertainty for 
businesses as it could lead to some employees 
who have been engaged and paid as casual 
employees, making claims for annual leave  
and other entitlements under the National 
Employment Standards in the Fair Work Act.  

Further Federal Court test case 

An application for special leave to appeal the 
above Federal Court decision to the High Court 
has not been filed by WorkPac. However, 
WorkPac has initiated another important case 
about casual employment in the Federal Court.  

In the WorkPac v Rossato Case, the Court will 
consider further arguments about the meaning 
of the expression “casual employee” in the Fair 
Work Act and also arguments about the ability 
for an employer to set-off any casual loading 
paid against other entitlements that may be 
owed. The case was listed for an initial case 
management hearing in the Federal Court on  
18 October.  This case is separate to the 
WorkPac v Skene case referred to above.  

In an 18 October media release, Ai Group 
welcomed the Australian Government’s decision 
to intervene in the WorkPac v Rossato case. 
This case will provide an opportunity for all of 
the relevant issues to be considered by the 
Court including matters that were not fully 
explored in the WorkPac v Skene case. 

Ai Group actions to protect Members’ from 
costly claims 

Ai Group is working hard to convince the 
Australian Government to introduce legislation 
into Parliament to prevent casual employees 
who have been paid a casual loading from 
pursuing ‘double-dipping’ claims, and to gain 
sufficient Parliamentary support for such 
legislative amendments to be passed. We  
will keep Members informed of developments  
in this regard. 

  

SUMMARY 

Ai Group is working hard to address the problems caused by the decision of the Full Court of the 
Federal Court in the WorkPac v Skene case. There have been a number of important developments. 

There are a number of practical steps that employers can take to reduce the risks associated with 
the Federal Court’s decision. 
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In addition to various submissions and direct 
representations to Government, Opposition and 
Crossbench Parliamentarians Ai Group has 
issued a number of media releases that highlight 
the importance of legislative amendments, and 
the potential impact of the Court’s WorkPac v 
Skene decision on businesses of all sizes. For 
example: 

• A 13 September media release identified 
that at least 1.6 million of the 2.6 million 
casuals in Australia work on a regular, 
ongoing basis and that the potential cost 
impacts of the Court's decision on 
employers for annual leave alone are 
between $5.7 billion and $8 billion. 

• A 4 October media release explained that  
the decision has a big impact on small and 
medium enterprises because over 50 per 
cent of casuals work for businesses with less 
than 20 employees and over 80 per cent work 
for businesses with less than 100 employees.  

In a further development, Ai Group has written  
to the Australian Competition and Consumer 
Commission (ACCC) requesting that the ACCC 
investigate whether Canberra based law firm 
Adero is engaging in misleading or deceptive 
conduct in breach of the Competition and 
Consumer Act 2010 given the information that 
Adero has been circulating to casual workers. 
Adero is pursuing a class action against a major 
mining company and a number of labour hire 
firms that provided casual labour, in pursuit of 
millions of dollars of back-pay. 

What steps can employers take to reduce 
risks? 

To reduce risks of claims by casual employees 
for annual leave and other entitlements of full-
time and part-time employees, employers should 
consider: 

1. Ensuring that new casuals sign a written 
employment agreement prior to 
commencing employment, that: 

• Specifies that the person is a casual 
employee; 

• Specifies that there is no advance 
commitment of ongoing work or regular 
work; 

• Specifies the casual loading that is paid 
(e.g. 25 per cent); 

• Specifies that the casual loading is  
paid instead of annual leave, 
personal/carer’s leave, notice of 
termination, redundancy benefits and 
the other attributes of full-time and part-
time employment; 

• Includes an offsetting clause that clarifies: 

o That the total rate of pay is paid to 
the employee firstly in payment of 
any award and legislative 
entitlements; and 

o That the balance may vary from 
pay period to pay period depending 
upon award or legislative 
entitlements of the employee in 
that pay period. 

(Note: Ai Group Workplace 
Lawyers can assist in drafting 
appropriate offsetting clauses). 

2. Ensuring that pay records and pay slips 
identify that the employee is a casual and 
show the casual loading separately. 

3. Whether or not the employment contracts  
of existing casual employees should be 
reviewed. 

4. Whether any company policies or enterprise 
agreements should be reviewed. 

Do you require further advice? 

For more information or assistance, please 
contact the Ai Group Workplace Advice 
Service on 1300 55 66 77. 

Should you require detailed advice relating  
to the employment arrangements for casuals, 
our team of professional workplace relations 
advisers and lawyers at Ai Group and Ai Group 
Workplace Lawyers are available to assist you.  

 

Stephen Smith 
Head of National Workplace Relations Policy 
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