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WORKPLACE RELATIONS 
 

13 December 2018 NAT 029/18 

Amendments to the Fair Work Act – Enterprise agreements 

and 4 yearly reviews of awards  

 

Summary 

The Fair Work Amendment (Repeal of 4 Yearly 
Reviews and Other Measures) Act 2018 
(Amendment Act) passed through Parliament 
in the final sitting week for 2018. 

The legislation makes some important 
amendments to the Fair Work Act 2009  
(FW Act). 

How do the amendments to the FW Act 
impact upon enterprise agreements? 

The amendments give the FWC more discretion 
to approve an enterprise agreement despite 
“minor procedural or technical errors” made by 
the employer in the agreement-making process 
if the employees “were not likely to have been 
disadvantaged by the errors”. 

The Revised Explanatory Memorandum for the 
Amendment Act explains that “minor procedural 
or technical errors” may include: 

• Employees being informed of the time and 
place for voting on the proposed enterprise 
agreement or the voting method that will be 
used for the agreement just after the start of 
the “access period” rather than by the start 
of the “access period”; 

• Employees being requested to approve  
a proposed enterprise agreement on the 
21st day after the last Notice of Employee 
Representational Rights (NERR) was given 
to the employees, rather than at least  
21 days after the day on which the last 
NERR was given; 

• The inclusion of the employer’s company 
logo or letterhead on a NERR;  

• The inclusion of additional materials that are 
stapled with a NERR; or  

• Minor changes to the text of the NERR that 
had no relevant effect on the information that 
was being communicated in it (for example, 
the NERR may say to contact a particular 
person in the human resources department 
rather than to ‘contact your employer’). 

Full Bench FWC proceedings to provide 
clarity about the operation of the new FWC 
discretion 

On 11 December 2018, a Full Bench of the FWC 
issued a Statement announcing that a hearing 
will be conducted on Friday 21 December to 
hear submissions about the effect of the new 
provisions on 10 specific enterprise agreement 

SUMMARY 

The Fair Work Act 2009 has been amended: 

• To give the Fair Work Commission (FWC) more discretion to approve an enterprise agreement 
despite “minor procedural or technical errors” made by the employer in the agreement-making 
process; and 

• To abolish the requirement that the FWC conduct 4 yearly reviews of awards. 
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approval applications that appear to contain 
errors to which the new discretion may apply. 

The Australian Government, peak councils 
(including Ai Group) and any other interested 
parties have been invited to make submissions 
by Noon on 20 December.  

Ai Group will make a detailed submission and 
appear at the hearing. 

How do the amendments to the FW Act 
impact upon awards? 

The previous requirement for the FWC to 
conduct 4 yearly reviews of awards has been 
abolished. 

The FWC is able to complete the current  
4 yearly review which has been continuing for 
five years so far and will continue for at least 
one more year. 

An application to vary an award can still be 
made at any time and the FWC can vary an 
award on its own initiative, including on the  
basis that: 

• A variation is necessary to achieve the 
modern awards objective (section 157 of  
the FW Act); or 

• The award contains ambiguity, uncertainty  
or an error (section 160). 

What is the operative date for the 
amendments to the FW Act?  

The new discretion for the FWC to approve an 
enterprise agreement despite “minor procedural 
or technical errors” made by the employer in the 
agreement-making process applies to: 

• Approval applications lodged with the FWC 
on or after 12 December 2018; and 

• Approval applications lodged with the FWC 
before 12 December 2018 which have not 
been finally determined.  

The amendments relating to 4 yearly reviews 
of awards operate retrospectively to 1 January 
2018. 

Do you require further advice? 

For more information or assistance, please 
contact the Ai Group Workplace Advice 
Service on 1300 55 66 77. 

Should you require detailed advice or support 
regarding enterprise agreement making, our 
team of professional workplace relations 
advisers and lawyers at Ai Group and Ai Group 
Workplace Lawyers are available to assist you.  

 
Stephen Smith 
Head of National Workplace Relations Policy 
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