
 

 

August 3, 2018 

 

Lynn Bloomfield 

Department of Industry, Innovation and Science 

GPO Box 2013 

Canberra, ACT, 2601 

 

Via email:  IP.consultation@industry.gov.au  

 

Dear Ms Bloomfield, 

 

RE:  Commercialising intellectual capital 

 

The Australian Industry Group (Ai Group) welcomes the opportunity to provide a submission to the 

Department of Industry, Innovation and Science (‘the Department’) on the commercialising of 

intellectual capital.   

 

Ai Group is a peak employer organisation representing traditional, innovative and emerging industry 

sectors.  Our members are small and large businesses in sectors including manufacturing, 

construction, engineering, transport & logistics, labour hire, mining services, the defence industry, 

civil airlines and ICT. Our members have a strong stake in public policy and intellectual property law 

that supports and encourages innovation to build industry competitiveness and deliver better 

outcomes for end users. 

 

The proposed abolition of the innovation patent 

 

Ai Group acknowledges the concerns of the Productivity Commission (‘the Commission’), expressed 

in their 2016 report on intellectual property about the use and possible misuse of Innovation Patents.  

These included the potential for patent thickets, low social value of IPs and ambiguity for users.  

 

However, Innovation Patents do demonstrably work well for and meet the legitimate commercial 

needs of at least some highly innovative Australian businesses, exactly in line with the original intent 

of the system. The value these businesses derive needs to be taken seriously and preserved.  One 

such example is that of Ai Group member REDARC.  

 

REDARC are a medium sized manufacturing business in South Australia with significant growth 

plans. They face strong global competition, and use the innovation achieved through substantial 

investment in research and development to pursue a competitive edge. They hold both standard 

patents and Innovation Patents, and have taken legal action to defend both categories of intellectual 

property against infringement.  

 

Following patent proceedings issued against Great South Land Pty Ltd (GSL) in which REDARC 

alleged that GSL copied its award winning “Tow Pro” electric trailer brake controller, which was the 

subject of an Australian Innovation Patent, GSL agreed to pay back its profits from the sale of its 

products, together with REDARC’s costs. 

 

In the process REDARC found Innovation Patents to be a more effective option than standard 

patents to protect their intellectual capital: faster, more straightforward and more reliable. In their own 

case they have seen the availability of Innovation Patents stimulate and maintain innovation and 

assists in the protection of a broader range of their inventions and innovations than may fit within the 

parameters of a standard patent. In their view the effective use of Innovation Patents to protect 

intellectual property is a vital tool for innovative SME businesses. 
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Piper Alderman Intellectual Property lawyer Tim O’Callaghan acted for REDARC in the action 

against GSL. Mr O’Callaghan said: 

 

“The innovation patent is Australia’s recognition to the importance of small steps of 

innovative improvement and is a very useful tool in preventing copycats.  Only China and 

Germany have a similar system.  In this case, we have seen first-hand how the ability to 

have an innovation patent is a major incentive for small to medium companies like REDARC 

to spend large sums of money on innovation.  That is a very good thing for the country.” 

 

The original purpose of the Innovation Patent system was characterised by the Commission report 

thus:  

 

“The IPS was introduced in response to concerns that the previous petty patent system was 

not meeting the needs of firms (especially SMEs) that invested in ‘incremental innovations’.”1 

 

The experience of REDARC, an innovative Australian SME, aligns exactly with this purpose. Their 

‘small steps of innovative improvement,’ or ‘incremental innovation,’ were protected by the Innovation 

Patent as intended.  

 

Implications for Government action 

 

We recognise that the Government is inclined to abolish the Innovation Patent. However, the 

Government has itself recognised the disquiet among innovative SMEs by delaying the abolition 

legislation.  

 

While the Innovation Patent has been and remains a useful tool for businesses, ultimately it is the 

commercial and economic outcomes this tool delivers that we need to secure and build on. We 

strongly submit that abolition should not proceed until and unless reforms are in place to ensure that 

intellectual property law meets the commercial needs of innovative SMEs and fully supports 

Australia’s economic prosperity by providing a suitably affordable, flexible and accessible alternative. 

The current consultation process should continue and work closely with affected businesses to find 

pathways to this outcome.  

 

For any questions in relation to this submission, please contact Ai Group’s adviser Tennant Reed 

(tennant.reed@aigroup.com.au or 03 9867 0145). 

 

 

Sincerely yours, 

 

 

 

 

Innes Willox 

Chief Executive 

 
 

 

 

                                                 
1 Productivity Commission Report, Intellectual Property Arrangements, December 2016, p.17 
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