
 

29 October 2018 

Mr James O’Halloran 

Deputy Commissioner of Taxation 

Superannuation 

Australian Taxation Office 

2 Constitution Avenue 

Canberra ACT 2600 

Dear Mr O’Halloran,  

Re.  Superannuation contributions on annual leave loading  

We are writing to express concern about an interpretation of the Superannuation 

Guarantee legislation that was recently expressed by the Australian Taxation Office 

(ATO) in a letter of advice to the Institute of Certified Bookkeepers (ICB), an extract of 

which has been published on the ICB website as follows: 

“The view held by the Commissioner since 2009 is expressed in Superannuation 
Guarantee Ruling SGR 2009/2 Superannuation guarantee: meaning of the terms 
'ordinary time earnings' and 'salary or wages' (SGR 2009/2). 

Paid Leave 

235: Although leave payments are not paid for actual attendance at work or for services, 
the salary or wages than an employee receives in respect of periods of paid leave is a 
continuation of their ordinary pay during their ‘ordinary hours of work’ and therefore take 
the place of earnings in respect of actual hours worked. Therefore any salary or wages 
an employee receives while on annual leave, long service leave or sick leave is in respect 
of their ordinary hours of work and is OTE. 

However Paragraph 238 of the SGR 2009/2 provides an exception. 

238. By way of exception an annual leave loading that is payable under some 
awards and industrial agreements is not OTE if it is demonstrably referable to a 
notional loss of opportunity to work overtime. However, the loading is always 
included in ‘salary or wages’. 

Accordingly if an employee is demonstrably working overtime on a permanent regular 
basis, any annual leave loading that is applicable to that overtime is not considered OTE 
and therefore no SGC is payable. Because this type of overtime isn’t part of the normal 
annual leave loading, then the normal does not apply. 

Of course if the employer and employee have a specific arrangement or contract that 
specifies otherwise then what is agreed to specifically in that contract would apply.” 

Numerous Australian Industry Group (Ai Group) members have contacted us to express 

concern about the above interpretation as it is inconsistent with the longstanding practice 

of numerous companies. 
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Ordinary Time Earnings 

Ordinary Time Earnings (OTE) are defined in s.6(1) of the Superannuation Guarantee 

(Administration) Act 1992 (Cth) (the SG Administration Act) as follows: 

(a) The total of: 

(i) earnings in respect of ordinary hours of work other than earnings 
consisting of a lump sum payment of any of the following kinds made to 
the employee on the termination of his or her employment: 

(A) a payment in lieu of unused sick leave; 

(B) an unused annual leave payment, or unused long service leave 
payment, within the meaning of the Income Tax Assessment Act 
1997; and 

(ii) earnings consisting of over-award payments, shift-loading or 
commission; or 

(b) if the total ascertained in accordance with paragraph (a) would be greater than the 
maximum contribution base for the quarter—the maximum contribution base. 

Many employers set up their payroll systems in 1994 to not make superannuation 

contributions on annual leave loading, consistent with the following ATO advice in SGR 

94/4: Superannuation guarantee – Ordinary time earnings 

What is excluded from Ordinary Time Earnings? 

19.  

Types of 
Earnings 

Reasons 

Annual leave 
loading 

This is paid in respect of employment, not 
ordinary hours of work. 

The above Ruling was replaced by SGR 2009/02 in 2009. This Ruling only deals with 

annual leave loading very briefly as follows: 

238. By way of exception an annual leave loading that is payable under some awards 
and industrial agreements is not OTE if it is demonstrably referable to a notional loss of 
opportunity to work overtime. However, the loading is always included in ‘salary or 
wages’. 

There was no relevant change in the wording of s.6(1) of the SG Administration Act 

between 1994 and 2009, nor, it appears, any relevant Court decisions, that would 

support a change in interpretation of an employer’s obligations to make superannuation 

contributions on annual leave loading.  
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Ai Group was heavily involved in the development of SGR 2009/02. There were 

extensive discussions between the ATO and Ai Group in 2008 and 2009 after Ai Group 

expressed strong opposition to the ATO’s proposed treatment of superannuation on 

overtime. There was no substantial discussion at the time about the payment of 

superannuation contributions on annual leave loading. 

Annual leave loading was inserted into awards to compensate employees for the 

loss of opportunity to work overtime 

The following statement in the ATO’s letter to the ICB fails to differentiate between 

award-covered and award-free employees, when different considerations apply in each 

case. 

Accordingly if an employee is demonstrably working overtime on a permanent regular 
basis, any annual leave loading that is applicable to that overtime is not considered OTE 
and therefore no SGC is payable. Because this type of overtime isn’t part of the normal 
annual leave loading, then the normal does not apply. 

The statement fails to recognise that annual leave loading was inserted into awards to 

compensate employees for the loss of opportunity to work overtime and, therefore, that 

superannuation should not be payable on leave loading for award-covered employees. 

Most awards stipulate payment of an annual leave loading of 17.5% during periods of 

annual leave. This figure is set to compensate employees for the loss of opportunity to 

perform overtime regardless of whether overtime is worked on a regular basis, as is 

evident from the following developments. 

In the Engineering Oil Case 19701, the Electrical Trades Union and others sought to 

introduce an annual leave loading of 25% in addition to an extra week of annual leave. 

The Australian Industrial Relations Commission (AIRC) refused to grant the loading on 

the basis that there was insufficient material before it to decide the matter. The 

Commission stated:  

“The Union claim involves a significant departure from current standards and we are not 
prepared on the material before us to go further than the ‘package deal’ which offered to 
put ordinary employees on the same basis as 7 day shift workers, namely that payment 
for annual leave shall be the amount which the employee would have received had he 
worked his actual roster, but excluding overtime. As we allowed the employers’ ‘package 
deal’ to persuade us to exceed the Commission’s usual standards for the amount of 
leave, we think we should, for consistency, adopt their ‘package deal’ on this aspect.” 

The AIRC subsequently ratified an agreement to add a 17.5% annual leave loading in 

the Metal Industry Award 1971 in 1972. Following this, the Queensland Industrial 

Relations Commission granted an application by the Australian Workers’ Union for a 

17.5% loading on annual leave pay to apply as a general rule: 

                                                 
1 134 CAR 159. 
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“[A]wards and industrial agreements should in future provide that annual holiday pay 
should be calculated by adding:- (a) the appropriate award wage rate for ordinary hours 
worked; (b) any over-award payment payable as for ordinary hours of work; (c)  shift work 
premiums including week-end penalty rates; (d) leading hands’ (or similar) allowances 
(where applicable); and (e) any other payments which by the terms of the appropriate 
award or industrial agreement are payable for annual holiday purposes...in any case 
where the total payment so arrived at would not amount to the employee’s ordinary wage 
rate for his ordinary hours of work...plus 17.5%, such employee should be paid in lieu 
thereof his ordinary wage rate...for the period of the annual holiday plus 17.5% thereof.”2 

The above decision indicates that annual leave loading was distinct from the “ordinary 

wage rate” for ordinary hours of work. It did not form part of this sum but rather sat above 

it. 

Other State Industrial Relations Commissions implemented a standard 17.5% annual 

leave loading in subsequent years.  

A 17.5% annual leave loading was introduced for employees in the Commonwealth 

Public Service, largely on the basis that the loading was becoming a national standard. 

Prime Minister Gough Whitlam stated in 1973: 

In Queensland the Industrial Commission has declared that a 17.5 per cent loading 
should, with some small exceptions, be the standard prescription in all State awards, 
including the public service, at all pay levels. Furthermore, most wages staff in 
government employment in all States except Tasmania and Western Australia receive a 
17.5 per cent loading. ... In Victoria, South Australia, Western Australia and Tasmania, 
the Governments are actively considering an annual leave loading for salaried public 
servants as well as their wages staff. The parties to the Federal metal industry award 
reached agreement in the June 1972 review of the award on a '17.5 per cent annual leave 
bonus payment scheme. This provision was incorporated into the award by consent. 
Accordingly, the market situation justifies the payment of an annual leave loading for 
Australian Government employment.3 

The 17.5% annual leave loading was therefore common by the mid-1970s. Since this 

time, the loading has generally been understood to compensate employees for the loss 

of opportunity to perform overtime work during periods of annual leave.  

In National Union of Workers Re NUW Cork Trades Award 2000 - re Inserting annual 

leave loading4, an application was made to vary the NUW Cork Trades Award 2000 in 

relation to payments made for annual leave. In support of its application, the NUW stated:  

  

                                                 
2 1973 AILR 694. 

3 Commonwealth, Parliamentary Debates, House of Representatives, 12 December 1973, 
4586, Gough Whitlam. 

4 [2004] AIRC 571. 
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“Granting the application for annual leave would minimize inequity applying to any 
workers who receive minimum award rates only when on annual leave. Workers may 
receive more than their ordinary award rate each week while at work, e.g. overtime, and 
not introducing the annual leave loading results in workers continuing to have a decline 
in weekly income while on leave.” 

Commissioner Lewin stated, at paragraph [7], that he found “no fault” with the NUW’s 

submissions. 

The 17.5% annual leave loading has been imported from pre-modern awards developed 

in the context of the decisions referred to above. In its Preliminary Stage Award 

Modernisation Decision5, the AIRC gave an indication that it would seek to standardise 

entitlements relating to leave loading: 

“As we noted in our statement of 12 September 2008, it has not been possible to develop 
a single model clause for annual leave. While some parties have sought greater 
uniformity in the area, there is a wide range of differing provisions in the awards and 
NAPSAs that we are dealing with. Areas in which this can be observed are the quantum 
of holiday pay, leave loading and the definition of shift worker. In considering what should 
be included in the modern award on each of these matters we have attempted to identify 
or formulate a standard entitlement in the area covered by the modern award rather than 
preserving a range of differing entitlements. This involves a degree of rationalisation at 
the award level only and will not result in standard provisions across all awards”.  

In their influential textbook on Labour Law, Professor Breen Creighton and Professor 

Andrew Stewart state in relation to annual leave loading: 

“The original purpose of the leave loading was to compensate employees for the notional 
loss of overtime earnings during periods of leave. It subsequently spread to most sectors 
of the workforce (including those areas where there was normally no payment in respect 
of overtime.”6 

The purpose of annual leave loading, as compensation to employees for the lost 

opportunity to work overtime, was also noted in the final report of the Fair Work Review 

Panel (which comprised Professor Ron McCallum AO, The Hon Michael Moore and Dr 

John Edwards), arising from a major review that the Panel were commissioned to 

conduct by the Labor Federal Government into the Fair Work legislation: 

“the provision of annual leave loading was originally to compensate employees for the 
notional loss of overtime earnings while on leave, although the benefit then spread to 
most sectors of the workforce, including areas not generally subject to overtime 
payments.”7 

  

                                                 
5 [2008] AIRCFB 1000. 

6 Creighton, B. and Sewart, A., Labour Law, The Federation Press, 5th ed., 2010) 397. 

7 Final report, page 99. 
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The Australian Bureau of Statistics’ definitions of “ordinary time cash earnings” explicitly 

excludes leave loadings.8 

The above developments demonstrate that annual leave loading under awards is not 

paid to compensate employees for time worked but rather as compensation for the loss 

of opportunity to work overtime. Therefore, annual leave loading paid to award-covered 

employees is not “ordinary time earnings” for the purposes of the Superannuation 

Guarantee Administration Act. 

Practical difficulties associated with the interpretation expressed in the ATO’s 

letter to the ICB  

There are significant practical difficulties associated with the interpretation expressed in 

the ATO’s letter to the ICB. 

Employers need to set up their payroll systems to either pay superannuation on annual 

leave loading or not for each category of employee. It is not workable for employers to 

need to determine whether an employee would have worked overtime during each period 

of annual leave that an employee takes, given that periods of annual leave vary from one 

day to more than four weeks. Also, overtime requirements often change at different times 

of the year. 

There is also the problem of determining what would be a sufficient amount of overtime 

to ensure that annual leave loading is “demonstrably referrable to a notional loss of 

opportunity to work overtime”. 

A report produced by the Centre for Labour Market Research and commissioned by the 

Department of Employment, Workplace Relations and Small Business estimated in 2001 

estimated that annual leave loading represented roughly 1.4-1.8 per cent of the annual 

wages bill.9 This represents a significant cost for employers.  

Also, the compliance costs of determining on a case-by-case basis whether an 

employee’s loading should form part of ordinary time earnings is an unnecessary and 

unreasonable compliance burden.  

Conclusion 

Ai Group submits that for award-covered employees (including for those covered by an 

enterprise agreement) annual leave loading is demonstrably referable for the lost 

opportunity to work overtime, because this is the reason why leave loading provisions 

                                                 
8 Australian Bureau of Statistics, 2017, Employee Earnings and Hours, Australia, May 2016, 
Glossary, Cat. No.  6306.0.  

9 Kelly, R., Plowman, D. and Watson, R. 2002, Flexibility in Annual Leave Loadings, 02/2, 
CLMR Discussion Paper Series, Centre for Labour Market Research, University of Western 
Australia, Perth, Western Australia, 26. 
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are paid under awards. Accordingly, annual leave loading paid to award covered 

employees is not ordinary time earnings for the purposes of the Superannuation 

Guarantee Administration Act. 

The ATO’s letter to the ICB has caused considerable confusion and uncertainty within 

industry, and we would appreciate your clarification on whether the ATO agrees with the 

views that Ai Group has expressed above.  

Yours sincerely 

 

Stephen Smith 

Head of National Workplace Relations Policy 

 


