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1.

OVERVIEW

Ai Group welcomes the opportunity to provide a submission to the Future of Work and Workers
Inquiry which is being conducted by the Senate Select Committee on the Future of Work.
The nature of work is changing in the Australian and global economies as new technologies and
new ways of working evolve. Over the years ahead, the current wave of digitalisation technologies
is likely to prove to be no different to previous technological transitions. While it will generate
some disruption, if accompanied with appropriate investments in the development of workforce
skills and management capabilities and if the process of adaptation is not constrained by excessive
regulation, it will bring far greater rewards, considerable opportunities and benefits to the broader
community in the longer term, in the form of higher standards of living, more challenging jobs,
higher incomes and greater productivity.
The changing nature of work is requiring that workers have different skills. Industry increasingly
needs workers who have the relevant specialist technical skills, foundational skills including digital
literacy and, importantly, new enterprise capabilities in creativity, problem solving, advanced
reasoning, complex judgement, social interaction and emotional intelligence. A key component of
the future workforce will be the acquisition of Science, Technology, Engineering and Mathematics
(STEM) skills. Similarly, management capabilities will need to be developed to ensure businesses
and their workforces are transforming successfully in the face of widespread change.
The public policy debate about the future of work must not become a vehicle for imposing
restrictions on Australia’s labour market. It is vital that Australia retains a flexible labour market.
Some parties are using arguments about the future of work to press for sweeping restrictions on
the labour market, that would have a negative impact on virtually all industries.
Australia’s workplace relations laws already provide extensive protections for Australian workers,
including those working in the ‘gig economy’. Further protections are not necessary or desirable.
Critically, rather than imposing restrictions on ‘digital disruptors’, Australia’s workplace relations
laws need to be amended to better enable established businesses to compete effectively with
‘digital disruptors’. Key changes that are required include:
•

Addressing problems with the transfer of business laws in the Fair Work Act that are
impeding the restructuring of businesses;

•

Tightening up the general protections in the Fair Work Act to remove barriers to
outsourcing and restructuring;

•

Tightening up the ‘permitted matters’ and ‘unlawful terms’ for bargaining claims and
enterprise agreement content in the Fair Work Act to prevent enterprise agreements
imposing restrictions on outsourcing and the engagement of contractors;
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•

Redressing the overly technical approach that the Fair Work Commission is taking when
assessing enterprise agreements at the approval stage, which is operating as a major
deterrent to enterprise agreement-making and impeding the tailoring of employment
arrangements to meet the needs of enterprises and their employees; and

•

Repealing recently enacted State labour hire licensing laws which will impose very onerous
and unreasonable impediments on a very wide range of businesses, and which extend far
beyond any reasonable conception of ‘labour hire’.

Some other parties who have made submissions to this inquiry have argued for a new category of
worker to be created under Australian law, i.e. a ‘dependent contractor’. This would disturb the
important legal distinction between an ‘employee’ and an ‘independent contractor’ with
widespread negative implications for hundreds of thousands of independent contractors and their
clients.
Some other parties have also expressed support for portable leave schemes for ‘gig economy’
workers. These submissions need to be rejected. Portable leave schemes are typically funded by a
hefty levy on businesses, which would operate as a tax on employment and consequently inhibit
employment growth and competitiveness.

2.

DIGITISATION AND AUTOMATION

Digitalisation and automation and have moved beyond manufacturing and, where technically
feasible, are now transforming sectors involving knowledge-focussed work.
Rapid technological advancements are changing the way technology and work are linked. As
technology develops, digitalisation, robotics and machine learning will impact on activities that
currently appear to have a low technical potential for automation. Australia will increasingly be
influenced by the key emerging technologies of cloud computing, the Internet of Things, big data,
blockchain, artificial intelligence and robots; and immersive technology.1 Digital transformation
will create new markets and new jobs and some existing jobs will be re-designed.
Digital transformation and the so-called “Fourth Industrial Revolution” (also widely known as
Industry 4.0) associated with it are the latest in a long line of transformational technological
changes, dating back to the first industrial revolution in the eighteenth century (and even earlier).
Each of these waves of technological change has been associated with the replacement or reform
of particular industries and occupations. They have created entirely new types of goods and
services, industries and occupations. This process is the foundation of growth in economic
productivity and underpins rises in incomes and living standards for the whole community over
time.

1

Taylor, N, 2015, “Introduction: The industrial revolution’s next wave” in ‘Australia’s future workforce’, Committee for
Economic Development of Australia, June 2015.
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2.1 Digital transformation
The fourth industrial age rolling out across the globe is creating a digitally-enabled environment
that will affect every company. Digital innovation has the capacity to transform production, create
new markets, goods and services, raise productivity and performance and increase growth across
all industry sectors. The pace of change in digital technologies continues to increase and become
more embedded in the economy.
The connection between job roles and technology is transforming with the rapid evolution of
artificial intelligence, big data and the Internet of Things (IoT).2 The IoT in many jurisdictions is
being pursued under the auspices of what is known as Industry 4.0. Potentially these
developments will enable greater output levels, improved quality and reduced errors – benefits
beyond simply labour substitution.
These changes are occurring at a time when the world economy is dominated by global value
chains. Stages of value chains can be located in different parts of the world, subject to diverse
regulatory settings, and accessing skills and materials that ensure competitive cost and quality.3
As with all previous waves of new technology through history, digital transformation should not be
seen as inherently negative to the workforce, the workplace or society more broadly. If adopted
successfully and combined with successful organisational change and change management
practices, digital technologies will enable businesses to innovate, grow, improve their productivity
and remain competitive in an increasingly global marketplace. There is a long and positive history
of business and industry successfully adopting and adapting new technologies.
Research published by Oxford University in 20134 put forward a methodology for identifying
occupations that are most susceptible to ‘computerisation’. In this influential research paper, a
probability of computerisation was estimated and assigned to 702 occupations in the US economy.
The authors concluded that “wages and educational attainment exhibit a strong negative
relationship with an occupation’s probability of computerisation” (that is, occupations with low
wages and low educational attainment have higher probabilities of computerisation).
This research methodology has been subsequently adopted and refined globally, to analyse the
risk profile of occupations across most advanced economies. The methodology assumes that jobs
relying on a high level of automatable tasks are at highest risk of being disrupted or altered by new
technologies. For example, computers and algorithms mainly substitute for easily codifiable,
conceptual jobs on the highly skilled end of the skill distribution, or manual jobs at the lower end.

2

Frey, C and Osborne, M, Technology at Work: The Future of Innovation and Employment, Oxford Martin School and
Citi, 2015. http://www.oxformartin.ox.ac.uk/downloads/reports/Citi GPS Technology Work.pdf
3

Beitz, S ‘Developing the capacity to adapt to industry transformation’ in Australia’s future workforce’, Committee for
Economic Development of Australia, June 2015.
4

Carl Benedikt Frey and Michael A. Osborne, ‘The Future of Employment: How Susceptible are Jobs to
Computerisation?’, Oxford University, September 2013.
http://www.oxfordmartin.ox.ac.uk/downloads/academic/The_Future_of_Employment.pdf
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For Australia, the Productivity Commission has estimated which occupations are most likely to be
changed or automated. The occupations more likely to be disrupted include labourers, machinery
operators and drivers and clerical workers. Personal service workers and professionals are more
likely to remain unaffected.5 It is important to note that this body of research helps to identify
occupations that will be affected by computerisation and digitalization; it does not imply that all
individuals employed in these occupations will be wholly automated and displaced by machinery.
Significantly the digital economy is forming completely new jobs and new markets.6

2.2 Automation
The rate of diffusion of technology and innovation has increased as global information has become
available instantly and at lower cost.7 Parts of nearly all jobs will be affected by automation to a
greater or lesser degree, with the transformation now moving beyond manufacturing to white
collar knowledge work.
Most affected by automation are those industries with skills based around predictable physical
activities. These include technical aspects of manufacturing, food service and accommodation and
retailing.8 Automation has introduced the remote operation of autonomous vehicles within the
mining industry.9
Personal and human services delivered by people and which cannot be automated through mass
markets are strong growth industries. These include personal care, healthcare and education.10
Automation cannot currently threaten human expertise or complex interactions involved with, for
example, learning between teachers and students.11
Through access to even more elaborate data, smart machines will continue to become cleverer.
Organisations will be able to do more with less, automating some professional tasks in legal
services, medical diagnosis and financial analytics.12

5

‘Digital Disruption: What do governments need to do?’, Productivity Commission Research Paper, June 2016.
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Gabriel, S & Gurría, A, 2017, ‘Policy 4.0: Bringing the People on Board in a Digital World’, The World Post,
<http://www.huffingtonpost.com/oecd/policy-40-bringing-the-pe_b_14114510.html
7

Chui, M, Manyika J, Meremadi M, 2016, ‘Where machines could replace humans—and where they can’t (yet)’,
McKinsey Quarterly, http://www.mckinsey.com/business-functions/digital-mckinsey/our-insights/where-machinescould-replace-humans-and-where-they-cant-yet?cid=other-eml-ttn-mkq-mck-oth-1612
8

Chui, M, Manyika J, Meremadi M, 2016, ‘Where machines could replace humans—and where they can’t (yet)’,
McKinsey Quarterly, <http://www.mckinsey.com/business-functions/digital-mckinsey/our-insights/where-machinescould-replace-humans-and-where-they-cant-yet?cid=other-eml-ttn-mkq-mck-oth-1612>
9

Durrant-Whyte, H, McCalman, L, O’Callaghan, S, Reid, A and Steinberg, D, “The impact of computerisation and
automation on future employment”, in ‘Australia’s future workforce’, Committee for Economic Development of
Australia, June 2015.
10

Coppola, F, 2014, ‘Automation and Jobs: Competition or Cooperation?’ in Our Work Here is Done: Visions of a Robot
Economy, Nesta, London.
11

Ibid.

12

Beitz, op. cit.

6

As the transition to the digital economy continues some work activities of almost all occupations
will be automated: essentially work processes will be built around close collaboration with
technology.13
Automation is changing the demand for labour in a way that allows for increases in earnings as
productivity increases.14

3.
3.1

TECHNOLOGY AND EMPLOYMENT
Forms of employment

Technology is changing the workforce. As data collection and analysis tools improve, less
hierarchy is required, with online networks instead playing a greater role.
ABS estimates of various types of employment suggest that changes to the structure of our labour
force as a result of digitalisation and other factors are happening rather more slowly than what
some commentators claim.
Casual employment
Casual workers (defined in the ABS data as employment without entitlement to paid leave) have
grown in number over the past two decades (from around 1.7 million in 1998 to 2.6 million in
2017) but they have not grown at all as a share of the workforce. They accounted for 20 to 21% of
the total workforce in 2017, exactly the same proportion as they had almost 20 years earlier in
1998 (see chart 1). Many features of casual work may have changed over that period – including
the industries in which casual workers are concentrated (more in services and fewer in industrial
employment) and the reasons why people choose to work on a casual basis (more are students
rather than parents) - but the incidence of casual work (that is, their proportion of the workforce)
has not changed at all.

13

McKinsey Global Institute, 2017, A Future That Works: Automation, Employment, and Productivity.

14

Autor, D 2015, ‘Why Are There Still So Many Jobs? The History and Future of Workplace Automation’, Journal of
Economic Perspectives, Vol. 29, No. 3.
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Chart 1: Casual workers in Australia (number and rate), 1998 to 2017

Part-time employment
As of December 2017, 31.5% of all Australian workers (regardless of their status as
employees, casuals or self-employed workers) worked part-time (under 35 hours per week),
including 46.3% of female workers and 18.5% of male workers. Part-time work rates have
been trending up over several decades for both men and women (see chart 2).
Chart 2: part-time work rates, by sex 1980 to 2017
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A recent research paper on part-time work trends by RBA economists15 notes that Australia stands
out in its preference for part-time work: “Many advanced economies have also experienced a
trend increase in the share of part-time employment over recent decades. However, Australia has
one of the highest shares of part-time employment across OECD countries”. They conclude that
there are sound reasons for both workers and employers to seek out the greater flexibility offered
by part-time work:
“On the supply side, this has allowed employees to combine paid work with other activities such as
education, caring for family members and leisure. On the demand side, firms are using more
flexibility in the workforce to respond to fluctuations in demand for their output and to manage
labour costs more effectively.”
Independent contractors

The latest ABS labour force estimates indicate that 10.8% of the total workforce were ownermanagers with no employees, as of November 2017. 16 This included 8.1% of workers who owned
and managed an unincorporated enterprise and 2.7% who owned and managed an incorporated
enterprise (chart 3). These data are available on a consistent basis from 1991. They suggest that
the proportion of the workforce that is self-employed (that is, the owner manager of a business
with no employees other than themselves) was lower in 2017 than it had been one decade earlier
(11.8%) or two decades earlier (12.7%). Within this total however, the proportion using an
incorporated business structure has gently risen, while the proportion in unincorporated business
structures has fallen. This reflects changes to taxation, business registration and other legal
arrangements over this period.
The vast majority of independent contractors are not ‘gig workers;’ in fact they comprise a tiny
minority of all independent contracting arrangements.

15
16

Natasha Cassidy and Stephanie Parsons 2017, “the rising share of part time employment”, RBA Bulletin Sep 2017.
ABS 6291.0.55, Labour Force, Australia, Detailed, Quarterly, Nov 2017.
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Chart 3: Self-employed workers in Australia (rate), 1991 to 2017

More detailed ABS data for 2016 helps to pinpoint the industries and occupational levels in which
casual and self-employed people are currently working (see table 1).17 The top five employing
industries in Australia are now health and welfare services (13.4% of all workers), retail trade
(10.4%), construction (9.4%), professional services (8.3%) and education (8.2%). Casual and selfemployed workers are therefore most numerous in these industries. The incidence of casual work
however (that is, the share of each industry’s workforce), is highest in the consumer-oriented
services sectors (retail, hospitality and recreational services). The incidence of self-employment is
highest in agriculture and construction. This is mirrored in the occupational classifications, which
indicate high rates of casual work for sales workers, labourers and community and personal
service workers and high rates of self-employment among technicians and trades and managers.

17

ABS 6333.0, Characteristics of Employment, Australia, August 2016 (released 2 May 2017).
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Table 1: Casual and self-employed workers in Australia by industry and occupation (rate), 2016
Total
workforce

Industry of main job
Agriculture, forestry and fishing
Mining
Manufacturing
Electricity, gas, water and waste services
Construction
Wholesale trade
Retail trade
Accommodation and food services
Transport, postal and warehousing
Information media and telecommunications
Financial and insurance services
Rental, hiring and real estate services
Professional, scientific and technical services
Administrative and support services
Public administration and safety
Education and training
Health care and social assistance
Arts and recreation services
Other services
Occupation of main job
Managers
Professionals
Technicians and trades workers
Community and personal service workers
Clerical and administrative workers
Sales workers
Machinery operators and drivers
Labourers
TOTAL

279.6
214.5
858.2
134.8
1,049.1
380.1
1,195.7
847.4
589.5
208.4
416.5
209.6
1,036.4
449.1
758.5
989.2
1,503.5
224.5
488.2

21.4
16.0
17.0
8.1
15.5
13.6
31.8
58.0
21.1
16.8
6.5
15.1
10.3
24.3
9.5
17.1
19.1
33.3
18.6

Self-employed
workers (owner
manager without
employees)
% of industry
workforce
33.2
3.0
5.2
2.8
26.0
7.1
4.9
3.5
16.1
8.3
5.1
13.8
18.6
21.5
0.5
5.4
7.2
17.2
18.5

1,490.4
2,792.4
1,658.9
1,264.4
1,669.1
1,040.9
754.9
1,167.3
11,831.7

4.8
10.3
14.6
38.0
16.3
41.2
24.9
42.2
20.8

15.3
11.2
16.9
6.9
6.3
4.8
11.5
11.8
10.9

‘000

Casual workers
(employees without
paid leave)
% of industry workforce

3.2 Changes to industries and jobs
Australia’s economy has been transitioning its base from manufacturing and industrial to a
business and consumer services one for many years. The transition has been occurring during a
concurrent ‘super-cycle’ in the resources sector that led to significant increases in mining output,
capacity, exports and savings. The Australian economy has responded to the years of transition by
adopting new skills and creating new jobs. In fact, after periods of disruption brought about by
industrial revolutions, sufficient jobs have been generated for the workforce to maintain
unemployment at relatively low levels.18

18

Autor, D 2015, ‘Why Are There Still So Many Jobs? The History and Future of Workplace Automation’, Journal of
Economic Perspectives, Vol. 29, No. 3.
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While innovation may reduce labour demand in discrete industries and occupations, it also
triggers a rise in labour demand in other areas. The key to a smooth and successful transition is
ensuring the labour market is flexible enough to absorb and respond to these changes, while
minimising the cost of transition to businesses and individuals.
The Australia’s future workforce report noted that the number of jobs created was over six times
the number lost in the five years to June 2014.19
More recent ABS labour force data show the economy to have become even more successful in
generating jobs growth. In net terms, 1.033 million jobs were added to the Australian economy in
the five years to December 2017 (latest available), with 403,000 jobs added in 2017 alone. More
detailed data (available to November 2017) indicate that jobs growth continues to be
concentrated in the larger consumer-oriented industries of healthcare, retail trade and education
services, as well as in construction, which is benefiting from a high point in the residential
construction cycle plus a large pipeline of government and other transport infrastructure projects.
Across the whole economy 13 major industries expanded employment in 2017 (together adding
530,000 jobs) while 6 industries reduced their employment numbers (by 146,000) over the year to
November 2017 (chart 4).
Chart 4: Changes in Australian employment, by industry, 2017

Indeed, aside from Australia’s recessions in the early 1980s and 1990s, the Australian economy
has consistently generated more jobs than it has lost in every year, with positive net jobs growth
maintained even during the GFC in 2007 and subsequent years of global economic disruption
(chart 5). In each year, ongoing structural change has seen some industries (mainly the large
services industries) gain employment while a smaller number of industries (mainly manufacturing

19

Ruthven P., Where the jobs are in ‘Australia’s future workforce’, Committee for Economic Development of Australia,
June 2015.
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and related goods-production or distribution sectors) have lost jobs. But on balance, Australian
employment has grown in every year.
Chart 5: Total Australian employment growth, 1980 to 2017

Looking ahead, the Australian Department of Employment expects total employment to increase
by a further 948,400 (7.8%) over the five years to May 2022 (based on current labour force
estimates and projected employment growth rates as published in the 2017-18 Budget).20 Within
this total, the Department’s expectations are:
•

“Employment is projected to increase in 16 of the 19 broad industries over the five years to
May 2022, with declines in employment projected for Manufacturing; Electricity, Gas, Water
and Waste Services; and Agriculture, Forestry and Fishing. [A fall of 38,000 jobs is projected for
manufacturing but this includes 30,000 who are already exiting automotive assembly]..”

•

“The long term structural shift in employment towards services industries is projected to
continue over the coming five years. Health Care and Social Assistance is projected to make
the largest contribution to employment growth (increasing by 250,500), followed by
Professional, Scientific and Technical Services (126,400), Construction (120,700) and Education
and Training (116,200). Together, these four industries are projected to provide 61.5% of total
employment growth over the five years to May 2022.” (See chart 6).

As has been the trend for many years, health care and social services will see the strongest
employment growth of any industry. The Department notes that “factors contributing to this
strong projected growth include the full implementation of the National Disability Insurance
Scheme (scheduled for 2019-20), Australia’s ageing population, and increasing demand for
childcare and home based care services.”

20

Department of Employment 2017, Industry employment projections 2017, August 2017.
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In Professional, Scientific and Technical Services (expected to have the second strongest growth
over the next five years), the Department notes that “Employment is expected to grow particularly
strongly in the Computer System Design and Related Services sector, which is projected to grow by
54,200 (or by 24.6%) after having grown by 83.9% over the past ten years to its current
employment level of 220,200.”
In construction, further employment growth will be supported by “population growth, while
significant infrastructure investment is expected to underpin employment growth in the
engineering construction sector now that the unwinding of the mining boom is almost complete”.
In education, jobs growth “is expected to be supported by growth in the school aged population,
continued strength in the international education sector, growing demand for adult and
community education and continuing growth in part-time workers and non-teaching staff in the
industry.”
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Chart 6: Share of projected employment growth by industry21 - five years to May 2022

Source: Department of Employment

Future job creation will be realised through specialisation in the production of particular goods
and services by individuals, companies and countries. This will create demand for additional
support services and will allow some individuals to command higher remuneration, and some
businesses to undertake niche pursuits in the global value chain.22 Closer collaboration between
technology and workers will focus the work of humans on managing and applying the tasks that
machines cannot yet do. This drives the human activities into a more complex realm, with greater
organisational challenges. High skill workers will therefore have many opportunities to develop,
deploy and manage automation technologies. Sufficiently educated lower skill workers who can
work with technology will achieve increased productivity but will compete with a potentially large
supply of low-skill workers, thereby contending with wage pressures.23 Evidence from the OECD
suggests that the polarisation of labour markets is a global experience, with more workers shifting
to higher and lower skill jobs than middle-level jobs since the early 1990s. 24

21

‘Other’ consists of Financial and Insurance Services; Arts and Recreation Services; Rental, Hiring and Real Estate
Services; Other Services; Information Media and Telecommunications; Mining; and Wholesale Trade. Agriculture,
Forestry and Fishing; Electricity, Gas, Water and Waste Services; and Manufacturing are excluded from the chart as they
are not projected to grow over the five years to May 2022.
22

Taylor

23

McKinsey Global Institute, op. cit.

24

Ibid.

Chart 7 highlights the rapid expansion of workplace tasks considered to be ‘abstract’ and the longterm decrease of tasks that are ‘manual’ and ‘routine’.25
Chart 7: Measures of the average demand for labour to complete tasks 1966 to 2011

For those workers who develop and apply the innate human skills that machines find difficult to
replicate, labour market opportunities will exist. These are the creative and social capabilities,
developing and supporting other people and affording expertise..26
The Foundation for Young Australians research has characterised this as growth in ‘high skill’ and
‘high touch’ occupations and a decline in lower skill occupations27 (see chart 8).

25

Borland J. and Coelli M., Information Technology and the Australian labour market, in ‘Australia’s future workforce’,
Committee for Economic Development of Australia, June 2015.
26

McKinsey Global Institute, op. cit.

27

The New Basics: Big data reveals the skills that young people need for the New Worker Order, Foundation for Young
Australians, 2016.
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Chart 8: Growth in Occupations over the 25 Years to 2015

3.3

Skill needs

Regardless of the precise number of jobs at risk of change due to automation, ongoing
restructuring of industries and occupations will continue to disrupt the labour market. Workers
will need different skills, not just more skills. They will need higher level skills and the capacity to
transfer between functions and processes. Industry increasingly needs workers who have the
relevant specialist technical skills, foundational skills including digital literacy and, importantly,
new enterprise capabilities in creativity, problem solving, advanced reasoning, complex
judgement, social interaction and emotional intelligence. Further, capable leadership and
management is needed to drive the effective utilisation of these skills and significant
organisational change.
A key component of the future workforce will be the acquisition of Science, Technology,
Engineering and Mathematics (STEM) skills. A number of reports have highlighted the importance
of STEM skills to the economy and that these skills are needed for the fastest growing
occupations.28 According to Ai Group’s Workforce Development Needs Surveys29, employers
continue to experience difficulties recruiting STEM qualified workers. One fifth reported they had
difficulty recruiting professionals with STEM.

28

See for example Strengthening School - Industry STEM Skills Partnerships, Australian Industry Group, June 2017;
STEM Country Comparisons, Australian Council of Learned Academies, May 2013; The Case for STEM Education, R.
Byee, NSTA Press, 2013; and Science, Technology, Engineering and Mathematics: Australia’s Future, Office of the Chief
Scientist, September 2014.
29

The Australian Industry Group, Workforce Development Needs Survey 2012 and 2014.

17

The Ai Group’s recent Business Beyond Broadband report found a lack of skills to be the highest
barrier to investment in digital technology. Only 15 per cent of businesses believe they have a high
level of digital skills. While it was positive that businesses were generally digitally upskilling their
workforce through training or recruitment, almost 20 per cent of businesses expected to do
nothing to improve skills.30
Evidence suggests that despite an increasing diffusion of digital technologies in business, a large
proportion of people do not effectively use digital technologies at work or do not have adequate
ICT skills. The OECD’s Survey of Adult Skills indicates that on average more than half of the adult
population can only perform the simplest set of computer tasks, or have no ICT skills at all. Only
about one third of workers have the skills to evaluate problems and find solutions. Australia’s
performance is higher than the OECD average in this regard.31
To enter the labour market of the future all Australians will need to be literate, numerate and
digitally literate: to be able to use digital technology purposefully and confidently to communicate,
and find information. These capabilities will be threshold requirements for most jobs. While
numeracy and literacy have long been on the radar for education providers, digital literacy is
relatively new. A challenge is the rapid change in computer software and hardware, which can
make learned skills redundant. However, there are likely to be fundamental and enduring
concepts of digital literacy which will be important for future job seekers to have mastered.32
A more involved digital worker needs to be able to evaluate, configure/program and use complex
digital systems. More advanced skills are needed for ‘Digital Makers’ to build digital technologies
such as software development, complex excel macros and additive manufacturing data files.33
Increasing use of digital technologies at work is raising the demand for new skills. Workers across
an increasing range of occupations need to acquire generic ICT skills to be able to use such
technologies in their daily work. The production of ICT products and services – software, web
pages, e-commerce, cloud and big data – requires ICT specialist skills to programme, develop
applications and manage networks.
Workers must increasingly develop the enterprise skills of communication, leadership, problem
solving and design thinking. These are generic skills that can be coupled with technical capability
to build a broader set of capabilities for application in different environments34. Fostering
innovation begins with building the necessary foundation and generic skills needed by the

30

Ai Group, “Business beyond broadband: Are Australian businesses ready for the Fourth Industrial Revolution? (May
2017).
31
Skills for a Digital World, OECD, December 2016.
32
Hajkowicz, S, Reeson, A, Rudd, L, Bratanova, A, Hodgers, L, Mason, C, & Boughen, N 2016, Tomorrow’s Digitally
Enabled Workforce, Commonwealth Scientific and Industrial Research Organisation,
<https://www.csiro.au/~/media/D61/Files/160026_DATA61_REPORT_TomorrowsDigiallyEnabledWorkforce_WEB_160204.pdf>
33
Digital Skills for Tomorrow’s World, UK Digital Skills Taskforce, 2014
34
Position Paper on the New Skills Agenda for Europe, CEEMET, 2017
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workforce. These enterprise-focussed skills are not just for entrepreneurs, they are skills required
in all jobs.
The new digital environment relies on a much more complex operational and organisational
structure relating to decision making, coordination, control and support services. This means there
are significantly higher demands placed on all members of the workforce in terms of managing
complexity and higher levels of abstraction and problem solving. Employees will need to act more
often on their own initiative, have excellent communication skills and be able to organise their
own work.35
Leadership and management capability must enable companies to steer the interconnectivity
between systems, machines and people – across companies, countries and value networks.
Managers need to develop the digital strategies required, develop workforces with proficiency in
problem solving in technology rich environments and ensure workers continue to utilise their
information processing skills.
The greater challenges for leaders are the workforce and organisational changes that will have to
be put in place as automation upends entire business processes, as well as the culture of
organisations. The digital economy requires a cultural change in the way work is done and
managed. In the past, much of the role of a senior manager was tied up in expertise and
knowledge. Now that is becoming less important and instead it is the ability to locate knowledge,
assess how valid it is and then put it to use in collaboration with other people.
In order to achieve the new skills needed for the future of work, strong education and training
sectors are required - School, Vocational Education and Training and Higher Education. All
education sectors must be more closely connected with industry to understand the rapid changes
in technology and to allow businesses to successfully compete in the digital economy.

4.

THE IMPORTANCE OF FLEXIBILITY IN THE LABOUR MARKET

The public policy debate about the future of work must not become a vehicle for imposing
restrictions on Australia’s labour market. Opportunistically, the unions are seeking to use
arguments about the future of work to press for sweeping restrictions on the labour market, that
would have an impact on virtually all industries.
Flexible workplace relations arrangements are fundamental to the improved productivity that is so
important to Australia’s national competitiveness and our capacity to further improve Australian
living standards. Productivity growth has remained unusually – and on many counts surprisingly weak in Australia this century. Australia is not alone in facing this problem. In its review of
Australia’s productivity performance and policies, the Productivity Commission notes that new
technologies and the ways in which we adopt and adapt them are a key to the solution:

35 Key Issues for Digital Transformation in the G20, OECD, 2017.
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“… doing things better by applying new knowledge and technologies is the critical X-factor in
strong long-run economic growth (sometimes referred to as ‘multifactor’ productivity). Yet
while all around us new digital services, information and ideas are obvious, this form of
productivity has been weak since 2004, here and around the developed world. This is a long
enough period to suggest something is awry in our economic fundamentals. Since productivity
is inextricably linked to maintaining growth in national income and individual opportunity, this
is no academic observation. Suggestions that mismeasurement of the new economy are to
blame appear simply insufficient to explain the weakness.”

The pace of current technological development is creating far-reaching opportunities. These need
to be well-managed if they are to generate productivity gains that can support higher incomes and
higher living standards. It is essential that employment regulation enables Australian employers to
remain agile and in a position to readily adapt to technological and other changes. This includes
ensuring that employers have a high degree of flexibility to engage workers.
Demographic developments present other challenges. Australia is set on a course of demographic
change that is seeing a steady increase in the proportion of older people. The ageing of our
population will put a premium on workplace flexibility. A fall in the proportion of the population in
the workforce will require increased productivity to maintain prosperity; retaining older
Australians in the workforce for longer, with arrangements that suit their changing capabilities and
needs, will be essential. Many people prefer casual and part-time work, and are not available or
willing to work on a full-time basis.
In recent years, the emphasis on improving Australia’s productivity performance has lifted as
productivity outcomes across a wide range of industries have trended down and, particularly in
the face of demographic factors, the relative importance of improved productivity as a source of
growth has risen.
The World Economic Forum’s (WEF) Global Competitiveness Index (calculated annually from
OECD, IMF, World Bank and other public and survey-based data sources) indicates that Australia’s
relative competitiveness has deteriorated from 15th best economy in 2009-10 to 21st in 2017-18
(out of 137 economies). Australia has ranked 21st or 22nd since 2013-14 and has ranked outside
the top 20 countries since 2012-13 (see chart 9).
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Chart 9: Australia’s Global Competitiveness Index (GCI) score and ranking

Among the ‘pillars’ of most relevance to the digitisation and globalisation of the workforce,
Australia was ranked:
•

27th for technological readiness;

•

28th for business sophistication;

•

27th for business innovation; and

•

28th for labour market efficiency. (chart 10)
Chart 10: Australia’s rankings and scores for the 12 GCI ‘pillars’, 2017-18
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The more detailed sub-index scores and ranks shed light on how these poor scores could be
improved. With regard to the ‘innovation’ pillar, Australia scores and ranks especially poorly
for ‘government procurement of advanced technology products’ (a score of 3.3 out of 7
points and a rank of 71st) and ‘university-industry collaboration in R&D’ (a score of 4.3
points and a rank of 33rd). These scores were unchanged from 2016-17, indicating no
improvement. The ranking for ‘government procurement of advanced technology products
slipped from 63rd to 71st however, indicating that other countries had improved on this
index over the past year. Australia’s strengths with regard to ‘innovation’ are the ‘quality of
scientific research institutions’ (a score of 5.7 out of 7 points and a rank of 10th) and the
‘availability of scientists and engineers’ (a score of 4.9 out of 7 points and a rank of 16th).
This suggests governments and education institutions need to play a larger role in improving
Australia’s innovation environment, as well as the business community.
With regard to the ‘labour market efficiency’ pillar, Australia continued to rank poorly in
2017-18 (28th).
In 2017-18, ‘Restrictive labour regulations’ were again identified as a major problem for
doing business in Australia (chart 11).
Chart 11: Australia’s ‘most problematic factors for doing business’*

* From this list of factors, respondents were asked to select the five most problematic factors for doing business
in their country and to rank them between 1 (most problematic) and 5 (least problematic). The score corresponds
to the responses weighted according to their rankings.

Against this background, it is of the utmost importance that businesses retain the ability to utilise
the most efficient organisational structures and methods of organising work, including retaining
flexibility to engage the forms of labour that they need.
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5.

WORKPLACE RELATIONS LAWS

The public policy debate about the future of work must not become a vehicle for imposing
restrictions on Australia’s labour market. It is vital that Australia retains a flexible labour market.
Some parties are using arguments about the future of work to press for sweeping restrictions on
the labour market, that would have a negative impact on virtually all industries.
Australia’s workplace relations laws already provide extensive protections for Australian workers,
including those working in the ‘gig economy’. Further protections are not necessary or desirable.
Critically, rather than imposing restrictions on ‘digital disruptors’, Australia’s workplace relations
laws need to be amended to better enable established businesses to compete effectively with
‘digital disruptors’. Key changes that are required include:
•

Addressing problems with the transfer of business laws in the Fair Work Act that are
impeding the restructuring of businesses;

•

Tightening up the general protections in the Fair Work Act to remove barriers to
outsourcing and restructuring;

•

Tightening up the ‘permitted matters’ and ‘unlawful terms’ for bargaining claims and
enterprise agreement content in the Fair Work Act to prevent enterprise agreements
imposing restrictions on outsourcing and the engagement of contractors;

•

Redressing the overly technical approach that the Fair Work Commission is taking when
assessing enterprise agreements at the approval stage, which is operating as a major
deterrent to enterprise agreement-making and impeding the tailoring of employment
arrangements to meet the needs of enterprises and their employees; and

•

Repealing recently enacted State labour hire licensing laws which will impose very onerous
and unreasonable impediments on a very wide range of businesses, and which extend far
beyond any reasonable conception of ‘labour hire’.

Some other parties who have made submissions to this inquiry have argued for a new category of
worker to be created under Australian law, i.e. a ‘dependent contractor’. This would disturb the
important legal distinction between an ‘employee’ and an ‘independent contractor’ with
widespread negative implications for hundreds of thousands of independent contractors and their
clients.
Some other parties have also expressed support for portable leave schemes for ‘gig economy’
workers. These submissions need to be rejected. Portable leave schemes are typically funded by a
hefty levy on businesses, which would operate as a tax on employment and consequently inhibit
employment growth and competitiveness.
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A range of important workplace relations matters of relevance to the future of work are dealt with
below.

5.1

Casual employment

The very widely recognised definition of a casual employee is ‘an employee engaged and paid as a
casual employee’. That is, if an employee is engaged as a casual and paid as a casual (typically
through the payment of a 25 per cent casual loading), then the employee is a casual regardless of
the pattern of hours that a casual may work.
It is very important that the widely recognised definition of a casual employee is not disturbed. As
set out earlier in this submission, approximately 20 per cent of the workforce is engaged on a
casual basis. This level has not increased for the past 20 years.
Casual employment suits a very large number of employees. Also, a very large number of
businesses rely upon the flexibility that casual employment arrangements offer. Any move to alter
the standard definition of a casual employee would disrupt many thousands of jobs, and would
most likely result in widespread job losses.
The Fair Work Commission and its predecessors have long recognised that a large number of
employees prefer to work on a casual basis, even though their employment may be regular.
Clauses which enable casual employees to request to convert to permanent employment, with
employers having the right to refuse an employee’s request on reasonable grounds, were first
inserted into federal awards in 2001 following the Metal Industry Casual Employment Decision36 in
2000.
On 5 July 2017, a Full Bench of the Fair Work Commission handed down its decision in the 4 Yearly
Review of Awards – Casual and Part-time Employment Case. 37 The Commission rejected a ACTU
claim to impose unworkable rigidity on the engagement of casual employees covered by modern
awards. The ACTU and its affiliates sought very significant changes to virtually all modern awards,
including a right for casual employees to convert to permanent employment with no right for an
employer to reasonably refuse.
Ai Group played the lead role in the case on behalf of employers, and filed over 800 pages of
submissions and evidence. The case was heard over about 20 days of hearings.
In dismissing all of the most problematic elements of the unions’ claims, the Full Bench decided to
retain the current casual conversion clauses in awards and to insert a new ‘model casual
conversion clause’ in 85 awards that do not currently contain such a clause.

36

Australian Industrial Relations Commission, Print T4991.

37

[2017] FWCFB 3541
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While the final terms of the model clause have not yet been settled, key elements of the
Commission’s draft clause include:
•

To be eligible to request to convert to permanent employment, a casual employee must
have served a qualifying period of 12 calendar months of regular employment;

•

An employer may refuse an employee’s conversion request on reasonable business
grounds.

As is evident from the above, the Fair Work Commission has recently considered casual
employment arrangements in great detail in a major case. No further changes to casual
employment arrangements that would reduce flexibility for employers or employees are
warranted.
Casual employment plays a critical role in enabling Australian businesses to remain agile and
competitive and, consequently, to continue to employ Australian workers.
The Productivity Commission its final report on Australia’s Workplace Relations Framework stated
that casual work is ‘a now critical part of the labour market’38 and described the perspective of the
ACTU and others on non-standard work, including casual work, as ‘an overly negative one’.39

5.2

Independent contractors

An ‘independent contractor’ is an individual who performs work under a contract for service,
rather than under a contract of service. That is, an independent contractor is not an employee, but
an individual providing services pursuant to a commercial rather than employment relationship.
This distinction is not always clear-cut and can be subject to judicial scrutiny. Despite the
uncertainties which sometimes arise, Ai Group strongly supports the retention of the common law
approach to defining an independent contractor.
Ai Group was heavily involved in the development of the Independent Contractors Act 2006. The
Australian Government accepted Ai Group’s submissions that the meaning of ‘independent
contractor’ must be left to the common law to determine.
The common law is far better equipped to assess the substance of particular relationships than
any statutory definition of an ‘independent contractor’ could. Any ‘one size fits all’ definition of an
‘independent contractor’ would prevent the facts and circumstances of individual cases being fully
considered, and would disrupt, to the detriment of the parties, a very large number of existing
contractual arrangements that are legitimate under common law.

38

Productivity Commission Inquiry Report, Workplace Relations Framework, 30 November 2015, p.109.

39

Productivity Commission Inquiry Report, Workplace Relations Framework, 30 November 2015, p.108.
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The High Court’s decision in Hollis v Vabu (2001) 207 CLR 21 is relevant when assessing whether an
independent contractor relationship exists. This case involved a bicycle courier. The High Court
considered whether the courier was an employee or contractor. The Court gave weight to the
following factors in concluding that the courier was in fact an employee. The Courier:
•

Did not supply skilled labour;

•

Had little control over the manner of performance of the work;

•

Was required to be at work at a certain time and to work in accordance with a roster;

•

Was presented to the public as a representatives of the company;

•

Was required to wear a uniform bearing the company’s logo;

•

Was subject to dress and appearance requirements imposed by the company; and

•

There was no scope to bargain with the company with respect to the rate of remuneration.

The above factors resulted in the Court concluding that the courier was an employee despite the
existence of a written contract headed ‘contract for service’. The case of Hollis v Vabu
demonstrates that irrespective of the contractual intentions of the parties, a relationship of
‘independent contractor’ must meet the tests set down by the Courts.
The case of Personnel Contracting Pty Ltd t/a Tricord Personnel v CFMEU [2004] WASCA 312
handed down by the Western Australian Supreme Court of Appeal emphasised that in analysing
the purported contractual relationship, it is necessary to look at the ‘totality of its incidence’
rather than focusing on one particular test to the exclusion of another.
In Jiang Shen Cai trading as French Accent v Michael Anthony Do Rozario [2011] FWAFB 8307, a
Full Bench of the Fair Work Commission summarised the general law approach to distinguishing
between employees and contractors as follows:40
[30] The general law approach to distinguishing between employees and independent contractors
may be summarised as follows:
(1) In determining whether a worker is an employee or an independent contractor the
ultimate question is whether the worker is the servant of another in that other’s business, or
whether the worker carries on a trade or business of his or her own behalf: that is, whether,
viewed as a practical matter, the putative worker could be said to be conducting a business of
his or her own of which the work in question forms part? This question is concerned with the
objective character of the relationship. It is answered by considering the terms of the contract
and the totality of the relationship.
(2) The nature of the work performed and the manner in which it is performed must always be
considered. This will always be relevant to the identification of relevant indicia and the relative
weight to be assigned to various indicia and may often be relevant to the construction of
40

[2011] FWAFB 8307 at [30].
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ambiguous terms in the contract.
(3) The terms and terminology of the contract are always important. However, the parties
cannot alter the true nature of their relationship by putting a different label on it. In particular,
an express term that the worker is an independent contractor cannot take effect according to
its terms if it contradicts the effect of the terms of the contract as a whole: the parties cannot
deem the relationship between themselves to be something it is not. Similarly, subsequent
conduct of the parties may demonstrate that relationship has a character contrary to the
terms of the contract.
(4) Consideration should then be given to the various indicia identified in Stevens v Brodribb
Sawmilling Co Pty Ltd and the other authorities as are relevant in the particular context. For
ease of reference the following is a list of indicia identified in the authorities:
•

Whether the putative employer exercises, or has the right to exercise, control over the
manner in which work is performed, place or work, hours of work and the like.
Control of this sort is indicative of a relationship of employment. The absence of such
control or the right to exercise control is indicative of an independent contract. While
control of this sort is a significant factor it is not by itself determinative. In particular, the
absence of control over the way in which work is performed is not a strong indicator
that a worker is an independent contractor where the work involves a high degree of
skill and expertise. On the other hand, where there is a high level of control over the
way in which work is performed and the worker is presented to the world at large as a
representative of the business then this weighs significantly in favour of the worker
being an employee.
“The question is not whether in practice the work was in fact done subject to a direction
and control exercised by an actual supervision or whether an actual supervision was
possible but whether ultimate authority over the man in the performance of his work
resided in the employer so that he was subject to the latter’s order and directions.”
“[B]ut in some circumstances it may even be a mistake to treat as decisive a reservation
of control over the manner in which work is performed for another. That was made
clear in Queensland Stations Pty. Ltd v Federal Commissioner of Taxation, a case
involving a droving contract in which Dixon J observed that the reservation of a right to
direct or superintend the performance of the task cannot transform into a contract of
service what in essence is an independent contract.”

•

Whether the worker performs work for others (or has a genuine and practical
entitlement to do so).
The right to the exclusive services of the person engaged is characteristic of the
employment relationship. On the other hand, working for others (or the genuine and
practical entitlement to do so) suggests an independent contract.

•

Whether the worker has a separate place of work and or advertises his or her services to
the world at large.

•

Whether the worker provides and maintains significant tools or equipment.
Where the worker’s investment in capital equipment is substantial and a substantial
degree of skill or training is required to use or operate that equipment the worker will
be an independent contractor in the absence of overwhelming indications to the
contrary.
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•

Whether the work can be delegated or subcontracted.
If the worker is contractually entitled to delegate the work to others (without reference
to the putative employer) then this is a strong indicator that the worker is an
independent contractor . This is because a contract of service (as distinct from a
contract for services) is personal in nature: it is a contract for the supply of the services
of the worker personally.

•

Whether the putative employer has the right to suspend or dismiss the person engaged.

•

Whether the putative employer presents the worker to the world at large as an
emanation of the business.
Typically, this will arise because the worker is required to wear the livery of the putative
employer.

•

Whether income tax is deducted from remuneration paid to the worker.

•

Whether the worker is remunerated by periodic wage or salary or by reference to
completion of tasks.
Employees tend to be paid a periodic wage or salary. Independent contractors tend to
be paid by reference to completion of tasks. Obviously, in the modern economy this
distinction has reduced relevance.

•

Whether the worker is provided with paid holidays or sick leave.

•

Whether the work involves a profession, trade or distinct calling on the part of the
person engaged.
Such persons tend to be engaged as independent contractors rather than as employees.

•

Whether the worker creates goodwill or saleable assets in the course of his or her work.

•

Whether the worker spends a significant portion of his remuneration on business
expenses.
It should be borne in mind that no list of indicia is to be regarded as comprehensive or
exhaustive and the weight to be given to particular indicia will vary according to the
circumstances. Features of the relationship in a particular case which do not appear in
this list may nevertheless be relevant to a determination of the ultimate question.

(5) Where a consideration of the indicia (in the context of the nature of the work performed
and the terms of the contract) points one way or overwhelmingly one way so as to yield a clear
result, the determination should be in accordance with that result. However, a consideration
of the indicia is not a mechanical exercise of running through items on a check list to see
whether they are present in, or absent from, a given situation. The object of the exercise is to
paint a picture of the relationship from the accumulation of detail. The overall effect can only
be appreciated by standing back from the detailed picture which has been painted, by viewing
it from a distance and by making an informed, considered, qualitative appreciation of the
whole. It is a matter of the overall effect of the detail, which is not necessarily the same as the
sum total of the individual details. Not all details are of equal weight or importance in any
given situation. The details may also vary in importance from one situation to another. The
ultimate question remains as stated in (1) above. If, having approached the matter in that way,
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the relationship remains ambiguous, such that the ultimate question cannot be answered with
satisfaction one way or the other, then the parties can remove that ambiguity a term that
declares the relationship to have one character or the other.
(6) If the result is still uncertain then the determination should be guided by “matters which
are expressive of the fundamental concerns underlying the doctrine of vicarious liability”
including the “notions” referred to in paragraphs [41] and [42] of Hollis v Vabu.

The above summary of the common law tests show that a multitude of factors are to be
considered, but, importantly, the factors may vary in importance from one situation to another.
The definitions used within income tax and superannuation legislation are workable for the
purposes to which they are directed, but they would not be workable for the purposes of defining
an ‘independent contractor’ under the Independent Contractors Act 2006 or the Fair Work Act.
It should not be assumed that ‘gig workers’ are a new form of ‘worker’. Recent decisions
concerning ‘gig workers’ demonstrate that the common law still has relevance and is capable of
scrutinising work arrangements and determining what type of worker an individual is.
In Kaseris v Rasier Pacific V.O.F [2017] FWC 6610, Deputy President Gostencnik of the Fair Work
Commission dismissed an Uber driver’s unfair dismissal application on the basis that the driver
was not an employee; one of a number of pre-conditions under the Fair Work Act to make a valid
unfair dismissal application. The Commission applied the well-established common law tests and
made findings that:41

41

•

The driver had control over the way in which he conducted the services he provided. Some
control was exercised by Uber over its drivers (e.g, in respect of certain service fee
increases for peak periods such as New Year’s Eve), but these instances of control were not
overwhelmingly strong factors;

•

The driver was required to provide his own capital equipment, being the vehicle, a smart
phone and a wireless data plan;

•

The driver covered his expenses in respect of vehicle registration and insurance;

•

The driver was not required to wear a uniform or display Uber’s logo on his person or on
the vehicle;

•

The driver registered for the payment of GST and was not subject to PAYG tax;

•

The service agreement entered into between the driver and Uber, while not determinative,
limited Uber’s relationship to that of payment collection agent and technology services
provider;

[2017] FWC 6610 at [54]-[62].
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•

The driver was not paid a wage but received a percentage of the fee charged for each trip
he provided;

•

The driver did not accrue paid leave; and

•

Whether or not the driver was integrated into Uber’s business was a neutral consideration.

The Commission found that the totality of these factors weighed against the applicant driver being
classed as an employee. In agreeing with Uber’s arguments that the driver was not an employee,
the Commission stated that:
[48] For there to exist an employment relationship, certain fundamental elements must be present.
A contract of employment is, at its essence, a work-wages bargain, so that the “irreducible
minimum of mutual obligation” necessary to create such a contract is an obligation on the one side
to perform the work or services that may reasonably be demanded under the contract, and on the
other side to pay for such work or services.
--[67] It seems to me plainly to be the case that the relevant indicators of an employment
relationship are absent in this case. The overwhelming weight of the relevant indicia point the
other way. In my view and for the reasons given earlier, the Applicant was not an employee for the
purposes of s.382 of the Act at the time of the ending of the relationship between the Applicant
and the Respondent. He is therefore not a person protected from unfair dismissal. The application
must be dismissed.

The common law is best placed to deal with the distinction between an employee and an
independent contractor due to the adaptability of the common law tests, and their ability to deal
with a multitude of work and business arrangements. A prescriptive regulatory approach must be
avoided.
Tough sham contracting laws are included within the general protections in the Fair Work Act to
deal with any arrangements that are not genuine independent contracting arrangements (see
section 5.3 below).
Ai Group was heavily involved in the Australian Building and Construction Commissioner’s (ABCC’s)
2011 Sham Contracting Inquiry.42 In addition to expanded compliance activities, the ABCC
relevantly recommended:

42

•

That the ABCC undertake education activities (including in partnership with key industry
stakeholders and the ATO) to specifically inform employers and employees in the building
and construction industry regarding the appropriate use of ABNs; and

•

That, in consultation with key industry stakeholders, the ABCC develops a Fair Work
Contractor Statement for voluntary distribution to independent contractors prior to
engagement. The Contractor Statement would provide contractors with information

ABCC Sham Contracting Inquiry Report, 2011, pp 24-25.
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regarding the common law test for employment as well as the consequences of
engagement as a contractor, rather than an employee.

5.3

Protections against ‘sham contracting’

Sham contracting laws
Sham contracting provisions were incorporated into the Workplace Relations Act 1996 from
December 2006 as a result of the Workplace Relations Legislation Amendment (Independent
Contractors) Act 2006. A new Part 22 was inserted into the Act prohibiting the following conduct:
•

Misrepresenting an employment relationship as an independent contracting arrangement;

•

Making false statements to a worker with the intention of persuading or influencing that
worker to become an independent contractor, where that person knows the statement to
be false or misleading; and

•

Dismissing or threatening to dismiss a person where the sole or dominant purpose is to
engage the person as an independent contractor to perform the same work.

A very substantial $33,000 maximum penalty applied for breaches of the sham contracting
provisions of the Workplace Relations Act. Importantly, the legislation left the meaning of
‘independent contractor’ to be determined through the application of the common law tests.
Ai Group supported the legislation in a detailed written submission to the Senate Committee which
inquired into the Bill, and in oral submissions at the public hearing.
From 1 July 2009, the sham contracting provisions were incorporated within the general protections
in Part 3-1 of the Fair Work Act. Some changes were made to the provisions in the Workplace
Relations Act to increase protections for workers, including the removal of the ‘sole and dominant
purpose’ test (see section 5.9 below).
The Fair Work Act continues to leave the definition of ‘independent contractor’ to be determined
through the application of the common law tests, and retains a very substantial maximum penalty
for breaches of the sham contracting provisions. The previous $33,000 maximum penalty has
increased to $63,000 as a result of increases in the value of a penalty unit.
The existing sham contracting laws are appropriate and effective, and do not need to be amended.
Other protections against sham contracting
In addition to the sham contracting provisions, there are various other provisions of the Fair Work
Act that provide protection to employees who are faced with sham contracting arrangements,
including the following:
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•

Underpayment orders and penalties for breaches of:
o the National Employment Standards; and
o modern awards;

5.4

•

The unfair dismissal laws;

•

A prohibition on coercion in relation to workplace rights (s.343); and

•

A prohibition on misrepresentations in relation to workplace rights (s.345).

Protections in the Fair Work Act for independent contractors

Adverse action provisions in the Fair Work Act provide a high level of protection to independent
contractors. A person must not take adverse action against an independent contractor because
the contractor: has a workplace right, has or has not exercised a workplace right, or proposes to
exercise a workplace right (s.340). A ‘workplace right’ includes a right given to independent
contractors under the Fair Work Act or the Independent Contractors Act.
The Fair Work Act expressly prohibits the following parties taking adverse action against an
independent contractor:
•

A principal who has entered into a contract for services with an independent contractor
(s.342(1), Item 3);

•

A principal proposing to enter into a contract for services with an independent
contractor (s.342(1), Item 4); and

•

An industrial association (s.342(1), Item 7).

Adverse action includes:
•

Terminating a contract;

•

Injuring the independent contractor in relation to the terms and conditions of the
contract;

•

Refusing to engage an independent contractor;

•

Discriminating against an independent contractor; and

•

Refusing to supply goods to an independent contractor.
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5.5

Protections in the Independent Contractors Act

The Independent Contractors Act 2006 provides protection against unfair contracts for
independent contractors covered by Part 3 – Unfair contracts, of the Act.
If a relevant court determines that a contract, to which an independent contractor is a party and
that relates to the performance of work by the independent contractor, is harsh or unfair, the
court may set aside the whole or part of the contract, or vary the contract.

5.6

The notion of a ‘dependent contractor’ has no place in Australian law

Some other parties who have made submissions to this inquiry have argued for a new category of
worker to be created under Australian law, i.e. a ‘dependent contractor’.
This proposal needs to be rejected. It would disturb the important legal distinction between an
‘employee’ and an ‘independent contractor’ with widespread negative implications for hundreds
of thousands of independent contractors and their clients.
The proposal would introduce a minefield of complexity and uncertainty. It would increase costs
for businesses and consumers, and disrupt the work preferences and commercial arrangements of
thousands of contractors.
The vast majority of independent contractors have absolutely no desire to be employees. Some of
them predominantly work for one client but it suits them to do so as they receive a regular flow of
contracting work.
During its Sham Contracting Inquiry in 2011, the ABCC considered whether a new category of
‘dependent contractor’ should be created and rejected the idea. The following extract from the
final report is relevant:
Creation of the category of ‘dependent contractor’
4.57 Employer representatives, as a group, do not support the creation of a third category of
worker; the ‘dependent contractor’. Overwhelmingly, employer representatives consider that
the addition of a third category would be problematic and would further confuse an issue that
is already complex. The MBA notes a prior (failed) attempt by the Queensland legislature to
adopt the notion of the “dependent contractor”.43

The inquiry ultimately recommended: “That the ABCC not pursue… the creation of a third category
of worker – the ‘dependent contractor’” (Recommendation 10).

43

ABCC Sham Contracting Inquiry Report, 2011, pp 52.
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5.7

Vulnerable workers

The Federal Government’s Fair Work Amendment (Protecting Vulnerable Workers) Amendment
Act 2017 (Cth) provides additional protection to vulnerable workers and increases obligations on
employers. Operative September 2017, the Fair Work Act:
•

Includes a new “serious contravention” penalty – up to $630,000 per breach for a company
(10 times the previous maximum penalty);

•

Increases penalties for pay-slip and record keeping offences – up to $63,000 per
contravention (double the previous maximum penalty) and up to $630,000 for a serious
contravention (20 times the previous maximum penalty);

•

Gives franchisors and holding companies more responsibility for breaches of workplace
relations laws and instruments by franchisees and subsidiaries; and

•

Grants the Fair Work Ombudsman (FWO) compulsory interrogation powers (similar to the
powers of the ABCC).

The vulnerable workers’ amendments to the Fair Work Act impose supply chain obligations upon
franchisors and holding companies, which operate in addition to the accessorial liability provisions
of the Act. The accessorial liability provisions have been a focus for the FWO when educating
employers on the need to manage their supply chains and address the risks associated with
suppliers underpaying workers.
The amendments increase protection for workers, including many workers who are employed
under non-standard work arrangements. The imposition of any further restrictions on businesses
is unnecessary and unwarranted.

5.8

Transfer of business

For businesses to remain viable and to be able to compete effectively with ‘digital disruptors’, it
is imperative that restrictions in the Fair Work Act relating to transfer of business are alleviated.
The transfer of business laws are impeding outsourcing and business restructuring. The laws
need to be more workable for businesses that must quickly change in response to digital
disruption or other factors.
The current transfer of business laws in the Fair Work Act are based on the concept of ‘work
performed’ rather than the former ‘character of the business’ test which operated under the
Workplace Relations Act. The Fair Work Act gives no weight to whether a business which transfers
employees to another business (as defined in s. 311) has the same character as the business to
which employees are transferred. The loss of the ‘character of the business’ test has resulted in
the imposition of unworkable, impracticable and unfair arrangements on both employers and
employees.
34

The transfer of business laws expose companies involved in outsourcing or other business
‘connections’ (as defined in s.311 of the Fair Work Act) to transferable instruments becoming
binding upon their operations for both ‘transferring employees and ‘non-transferring employees’.
Imposing multiple and inconsistent employment conditions on businesses results in higher costs,
more red tape and reduced productivity, efficiency and staff morale.
The current laws are also resulting in many employees being unnecessarily made redundant
because the businesses to which work is outsourced often make every effort to avoid employing
any staff of the businesses that have outsourced the work to them, given the adverse
consequences that arise under the transfer of business laws if there are any ‘transferring
employees’.
The former ‘character of the business’ test, which was enunciated by the High Court of Australia in
PP Consultants v FSU [2000] HCA 59, needs to be reinstated.

5.9

The need to tighten the general protections

The adverse action provisions within the general protections in the Fair Work Act are a substantial
impediment to the restructuring of businesses and impose a significant competitive barrier for
established businesses that need to compete with ‘digital disruptors’.
In order to implement a more balanced regime, the following amendments should be made to the
adverse action provisions:
•

The current reverse onus of proof should be removed from the provisions. Those who wish
to argue when a business is restructured that adverse action has been taken against a
group of employees because the employees have a workplace right, should be required to
prove their case.

•

A ‘sole and dominant’ reason test should be incorporated into the general protections, as
was contained within the Workplace Relations Act 1996. The effect of this would be to
require those who wish to challenge a restructuring decision by a company to establish
that the ‘sole or dominant’ reason for the taking of any alleged adverse action against a
group of employees, was a prohibited reason.

•

A tight timeframe should be implemented for the making of all general protections
applications, not just those that relate to termination of employment.

5.10 Enterprise agreements
Enterprise agreements are intended to be a mechanism for businesses and their employees to
tailor working arrangements to the needs of their enterprise. Enterprise agreements could play an
important role in assisting businesses and their employees to benefit from the opportunities
presented by new technologies and new methods of work.
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There are a number of changes that need to be made to the current enterprise agreement system
if the above goal is to be achieved, namely:
1. Giving the Commission more discretion to overlook minor procedural defects in enterprise
agreement approval applications, as would be delivered through the passage of the Fair
Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Bill 2017 through
Parliament;
2. Addressing current problems with the Better Off Overall Test for enterprise agreements to
ensure that the test is applied by the Commission to logical groups of employees, and not
individual employees;
3. Requiring that enterprise agreements are assessed at the approval stage by statutorily
appointed Fair Work Commission Members drawing upon their practical experience, rather
than being assessed in an overly theoretical, technical manner by a team of non-appointed
‘Agreement Assessors’; and
4. Tightening the ‘permitted matters’ and ‘unlawful terms’ for bargaining claims and
enterprise agreement content, including outlawing clauses that restrict outsourcing or the
engagement of contractors.

5.11 State labour hire licensing laws
State legislation has recently been enacted in Queensland and South Australia to introduce labour
hire licensing schemes. The laws impose strict licensing and reporting requirements on a very large
number of businesses that provide labour to other businesses and in some cases consumers. The
Victorian Government has introduced a Bill into Parliament that would create a similar scheme.
The features of the various licensing schemes include:
•

Businesses that meet the relevant definition of a provider of labour hire services are
required to hold a licence;

•

Businesses that use labour hire services are required to only use a licensed provider;

•

To be issued with a licence, an applicant must meet a ‘fit and proper person’ test;

•

Extensive reporting obligations are imposed upon licence holders;44

•

Offences include providing labour hire services without a licence, engaging an unlicensed
labour hire services provider and entering into arrangements to avoid the legislation; and

44

Every 6 months under the Queensland scheme (ss.31 and 32 of the Labour Hire Licensing Act 2017 (Qld)); every 12
months under the South Australian scheme (s.18 of the Labour Hire Licensing Act 2017 (SA)).
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•

Very substantial penalties apply under the legislation, including jail terms of up to three
years under the Queensland and South Australian legislation.

The Queensland Labour Hire Licensing Act 2017 commences on 16 April 2018. Labour hire providers
will have 60 days from this date to lodge an application for a licence. The South Australian Labour
Hire Licensing Act 2017 will commence on 1 March 2018. Businesses that provide labour hire
services will have until 1 September 2018 to apply for a licence.
The labour hire licensing laws impose very onerous and unreasonable impediments on a very wide
range of businesses. The coverage definitions in the Bill extend far beyond any reasonable
conception of ‘labour hire’ and are likely to impede the establishment and operation of many ‘gig
economy’ businesses with resultant negative effects on employment. The laws need to be
repealed without delay.

5.12 Portable leave schemes
Some submissions to this inquiry have called for portable leave schemes to be established for ‘gig
workers’. This idea needs to be emphatically rejected.
Portable leave schemes are typically funded by a hefty levy on businesses, which would operate as
a tax on employment and consequently inhibit employment growth and competitiveness.
National or State portable leave schemes do not currently operate in Australia for annual leave or
personal/carer’s leave. Portable leave schemes only operate throughout Australia for long service
leave in the building and construction industry and the coal mining industry.
In 2015, Ai Group made a submission to the Senate Education and Employment References
Committee’s inquiry into the portability of long service leave and appeared at the public hearing.
A detailed analysis in Ai Group’s submission highlighted that portable long service leave schemes
are more than four times as costly as traditional long service leave schemes. The implementation
of a portable long service leave scheme would cost Australian employers over $16 billion per
annum. Such a massive cost impost upon employers would damage the Australian economy.
These costings only relate to portable long service leave entitlements. Obviously, the cost of
portable annual leave or personal/carer’s leave would be much greater.
In the Productivity Commission’s final report relating to its Inquiry into the Workplace Relations
Framework, the Commission rejected the idea of a national portable long service leave scheme:
Overall, the Productivity Commission is not convinced that the benefits from portable LSL schemes
would be sufficient to justify the costs and complications entailed. Submissions to this inquiry have
not provided compelling evidence of major and widespread concerns about the present nonportability of most LSL arrangements or include widespread support for greater flexibility or the
alternative design.45

45

Productivity Commission Inquiry Report, Workplace Relations Framework, 30 November 2015, p.525.
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