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4 YEARLY REVIEW OF MODERN AWARDS 

AM2018/10 GAS INDUSTRY AWARD 2010 

INTRODUCTION 

1. On 11 October 2018, the Fair Work Commission (Commission) issued 

directions concerning the 4 yearly review of the Gas Industry Award 2010 (Gas 

Award or Award). Specifically, the directions relate to an issue arising from 

clauses 22.2 and 22.3 of the Gas Award (Impugned Clauses), as explained in 

a recent decision1 (Decision) of the Commission. 

2. This submission is filed by the Australian Industry Group (Ai Group) in 

response to submissions filed by the Australian Workers’ Union (AWU) on 9 

November 2018 (AWU’s Submission). The submission is filed in accordance 

with the aforementioned directions. It should be read in conjunction with our 

submission of 8 November 2018 (November Submission).  

THE AWU’S CASE 

3. The AWU’s Submission advances the following propositions:  

a) Where the Impugned Clauses apply, an employee “may already be 

receiving” amounts in addition to their minimum wage including a casual 

loading, first aid allowance, morning shift allowance, night shift 

allowance, Saturday penalty rate, Sunday penalty rate and/or public 

holiday penalty rate.2 

b) A consideration of the factors listed at section 134(1) of the Act is not 

required because “all the Full Bench is doing is clarifying the intended 

operation of the current award”.3 

  

                                                 
1 4 yearly review of modern awards—Award stage—Group 1 [2018] FWCFB 5602. 

2 Paragraph 7 of the AWU’s Submission.  

3 Paragraph 27 of the AWU’s Submission.  
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c) An award is a “beneficial instrument” and therefore, the “standard 

approach is for the entitlements prescribed to be cumulative”.4 Where it 

is intended that an award depart from this standard approach, the award 

will expressly state this.5 

d) The only issue for the Full Bench to determine is “what additional 

payment should apply when an employee’s meal break is delayed or 

missed”.6 

e) The Impugned Clauses should require the payment of an extra 50% or 

100% (as relevant) in addition to any other amounts payable to the 

employee under the Award (such as shift loadings, casual loadings and 

allowances).7 The AWU has proposed specific amendments to clause 

9.1 of the Exposure Draft to give effect to its position.8 

4. Ai Group responds to each of these arguments in turn in the submissions that 

follow.  

THE ISSUE BEFORE THE COMMISSION  

5. Paragraph [61] of the Decision states as follows: (our emphasis) 

[61] We accept that the provisional view represents a substantive change to the award. 
However, the objective of the current award term is to provide a disincentive for 
employers to delay or interrupt employee’s meal breaks. That objective is not met in 
circumstances where the rate paid when an employee is required to continue working 
during a meal break (or to interrupt a meal break) is not greater than that which would 
otherwise apply.9  

6. In Ai Group’s November Submission, we referred to the underlined portion of 

paragraph [61] as the “Commission’s Central Proposition”. We identified six 

reasons10 why we say the Commission’s Central Proposition has not been 

                                                 
4 Paragraph 8 of the AWU’s Submission.  

5 Paragraph 9 of the AWU’s Submission. 

6 Paragraph 24 of the AWU’s Submission.  

7 Paragraph 25 of the AWU’s Submission.  

8 Paragraph 30 of the AWU’s Submission. 

9 4 yearly review of modern awards—Award stage—Group 1 [2018] FWCFB 5602. 

10 Paragraphs 24 – 34 of the November Submission.  
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made out in the context of the Impugned Clauses and the Full Bench as 

presently constituted should not proceed to increase the entitlement of 

employees pursuant to those clauses on the basis of that proposition.11  

7. The AWU submits that in light of the Commission’s Central Proposition, the only 

issue for the Full Bench to determine is “what additional payment should apply 

when an employee’s meal break is delayed or missed”.12 

8. For the reasons articulated in our November Submission, we disagree. Ai 

Group’s earlier submissions put in issue the Commission’s Central Proposition 

and the extent to which the Full Bench should rely on it in these proceedings. 

Accordingly, contrary to the AWU’s submission, the Full Bench’s task is not 

limited to a consideration of “what additional payment should apply when an 

employee’s meal break is delayed or missed”13.  

THE RELEVANCE OF SECTION 134(1) OF THE ACT 

9. The AWU submits that a consideration of the factors listed at s.134(1) of the 

Act is not required because “all the Full Bench is doing is clarifying the intended 

operation of the current award”.14 

10. Paragraph [61] of the Decision (cited above) makes clear that this is not the 

case. The Commission there acknowledged that the proposed changes to the 

relevant provisions of the Exposure Draft represent a substantive change to the 

Award. The issue is not merely one of clarification. By extension, this is also 

true of the changes proposed by the AWU.15 

11. Ai Group’s November Submission sets out the relevant statutory framework and 

outlines the Commission’s general approach to the 4 yearly review of modern 

awards in circumstances where substantive changes to an award are 

                                                 
11 Paragraph 35 of the November Submission. 

12 Paragraph 24 of the AWU’s Submission.  

13 Paragraph 24 of the AWU’s Submission. 

14 Paragraph 27 of the AWU’s Submission.  

15 Paragraph 30 of the AWU’s Submission.  
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proposed.16 The November Submission also deals with the relevant aspects of 

s.134(1) of the Act and the implications that they have on the modern awards 

objective in the context of the proposed substantive changes to the Award.17 

We need not repeat those submissions but note that we continue to rely on 

them. 

THE PROPER INTERPRETATION OF THE IMPUGNED CLAUSES 

12. The AWU submits that an award is a “beneficial instrument” and therefore, the 

“standard approach is for the entitlements prescribed to be cumulative”.18 This 

proposition is contested by Ai Group. The AWU has not pointed to any authority 

in support of its submission.  

13. Awards are to be interpreted consistent with established principles of 

construction. The relevant authorities do not establish a presumption in favour 

of an outcome that is beneficial from an employee’s perspective. The AWU has 

certainly not pointed to any authority for the proposition that where it is intended 

that an award departs from this standard approach, the award will expressly 

state this.19 

14. The AWU submits that where the Impugned Clauses apply, an employee “may 

already be receiving” amounts in addition to their minimum wage including a 

casual loading, first aid allowance, morning shift allowance, night shift 

allowance, Saturday penalty rate, Sunday penalty rate and/or public holiday 

penalty rate.20  

15. Ai Group dealt with the proper interpretation of the Impugned Clauses at 

paragraphs 3 – 8 of our November Submission. Ai Group does not accept that 

penalties, loadings or allowances referable to the time at which work is 

performed by an employee are payable where the Impugned Clauses apply; 

                                                 
16 Paragraphs 36 – 47 of the November Submission.  

17 Paragraphs 48 – 92 of the November Submission.  

18 Paragraph 8 of the AWU’s Submission.  

19 Paragraph 9 of the AWU’s Submission. 

20 Paragraph 7 of the AWU’s Submission.  
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that is, we do not accept that shift allowances, weekend penalties or public 

holiday penalties are payable where the Impugned Clauses apply.  

16. It is a well-established principle that where there is a conflict between general 

and specific award provisions, the specific provisions prevail.21 The principle is 

referred to as ‘generalia specialibus non derogant’. It has been said to reflect 

an approach that “represents simple common sense and ordinary usage” rather 

than a “technical rule”.22 We respectfully agree with that characterisation of the 

maxim. 

17. Clearly a provision that expressly applies in circumstances where an employee 

works without or during a meal break is more specific than a clause that deals 

generally with the rate payable to an employee for working during a certain shift 

or on a weekend. Accordingly, the conflict between those provisions is to be 

resolved by applying the more specific provisions; that is, the relevant 

Impugned Clause. 

18. The aforementioned maxim of ‘generalia specialibus non derogant’ and the 

application of that principle makes clear that the AWU’s submission regarding 

the supposed beneficial construction to be afforded to awards has been put 

without any basis.  

THE AWU’S PROPOSED AMENDMENTS 

19. The AWU submits that the Impugned Clauses should require the payment of 

an extra 50% or 100% (as relevant) in addition to any other amounts payable 

to the employee under the Award (such as shift loadings, casual loadings and 

allowances).23 The AWU has proposed specific amendments to clause 9.1 of 

the Exposure Draft to give effect to its position.24 

  

                                                 
21 See for example Leading Age Services Australia NSW – ACT [2014] FWCFB 129 at [18] – [19] 
regarding the Aged Care Award 2010.  

22 Ellen Brooks v Wambo Open Cut Pty Ltd [2018] FWC 569 at [55].  

23 Paragraph 25 of the AWU’s Submission.  

24 Paragraph 30 of the AWU’s Submission. 
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20. For all of the reasons set out in the November Submission, the AWU’s proposed 

amendments should not be adopted. 

 


