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1.

INTRODUCTION

1.

This submission is made by the Australian Industry Group (Ai Group) in
response to the Directions issued by the Fair Work Commission (Commission)
on 17 December 2019 (Directions). The Directions were issued subsequent to
the hearing which took place on 28 November 2019 (Hearing) pertaining to
Alteration Clauses in various modern awards which permit the spread of hours
over which ordinary hours may be worked to be varied by arrangement between
an employer, a majority of employees, and/or an individual employee
(Alteration Clauses).

2.

On 25 September 2019, Ai Group made detailed submission on the meaning of
the Alteration Clauses in the following modern awards (Listed Awards):
a.

Airline Operations-Ground Staff Award 2010;

b.

Aquaculture Industry Award 2010;

c.

Business Equipment Award 2010;

d.

Clerks (Private Sector) Award 2010;

e.

Contract Call Centres Award 2010;

f.

Food, Beverage and Tobacco Manufacturing Award 2010;

g.

Manufacturing and Associated Industries and Occupations Award 2010
(Manufacturing Award);

h.

Pharmaceutical Industry Award 2010;

i.

Seafood Processing Award 2010;
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j.

Storage Services and Wholesale Award 2010; and

k.

Sugar Industry Award 2010.

3.

We continue to rely on our earlier submission.

4.

The Directions identify various additional matters about which Ai Group was
invited to file further submissions, with an opportunity afforded to other parties
to respond. The additional matters identified in the Directions are:
(a)

The spread of hours in the Metal, Engineering & Associated Industries
Award 1998 (Metals Award 1998) at the time of the introduction of an
Alteration Clause allowing variation of the spread of ordinary hours by
agreement.

(b)

The date at which the Alteration Clause allowing variation of the
spread of hours by agreement was inserted into the Metals Award
1998 and related matters relevant to these proceedings.

(c)

The date at which a clause allowing for the introduction of 12 hour
shifts by agreement was inserted into the Metals Award 1998 and the
purpose of such provisions.

(d)

Any relevant decision dealing with award provisions relating to the
introduction of 12 hour shifts by agreement into any awards; including
any decision addressing the purpose of such provisions.

(e)

Any response to the table of award clauses provided to the
Commission and marked Exhibit AMWU1 in the Hearing.

(f)

Any interaction between the Alteration Clause allowing variation of the
spread of hours, the clause allowing for the introduction of 12 hour
shifts and other relevant provisions contained in the Manufacturing
Award; as well as the interaction between equivalent provisions in the
Metals Award 1998 or other awards relevant to the proceedings.
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2.

THE MATTERS IDENTIFIED IN PARAGRAPHS (A) AND (B) OF
THE

DIRECTIONS,

INCLUDING

RELATED

MATTERS

RELEVANT TO THESE PROCEEDINGS
Metal Industry Award Simplification Case
5.

The predecessor to the Metal, Engineering & Associated Industries Award 1998
(Metals Award 1998) was the Metal Industry Award 1984 (Metals Award
1984).

6.

At the conclusion of the 1996-1998 Metal Industry Award Simplification Case,
the title of the Metals Award 1984 was amended to the “Metal, Engineering &
Associated Industries Award 1998”, and the Award was extensively varied
pursuant to a decision of Senior Deputy President Marsh of 11 March 19981
and an order of 28 April 1998.2

7.

Clause 18(c) of the Metals Award 1984, immediately prior to the award being
replaced by the Metals Award 1998, provided for the spread of ordinary hours
to be worked between 6.00 a.m. and 6.00 p.m. The relevant provision stated:
18(c)

8.

The ordinary hours of work prescribed herein shall be worked continuously,
except for meal breaks, at the discretion of the employer between 6.00am
and 6.00pm. Provided that the actual ordinary hours of work shall be
determined by agreement between an employer and the majority of
employees in the plant or work section or sections concerned.

Clause 6.1.1(c) of the Metals Award 1998, at the time when the award
simplification variations were made in April 1998, stated:
6.1.1(c)

1

Print P9311.

2

Print Q0444.

The ordinary hours of work are to be worked continuously, except for
meal breaks, at the discretion of the employer between 6.00 am and 6.00
pm. The spread of hours (i.e. 6.00 am to 6.00 pm) may be altered by up
to one hour at either end of the spread, by agreement between an
employer and the majority of employees concerned or in appropriate
circumstances, between the employer and an individual employee.
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9.

The wording of clause 6.1.1(c) in the Metals Award 1998 was the subject of
extensive discussion and debate during the award simplification proceedings.
The clause originally proposed by Ai Group’s predecessor organisations, the
Metal Trades Industry Association of Australia (MTIA) and the Australian
Chamber of Manufactures (ACM),3 allowed for agreement to be reached on
alterations to the spread of hours without any limitation on the number of hours
by which the spread could be extended.

10.

Attached to this submission (Annexure A) is an extract from a draft award filed
with the Australian Industrial Relations Commission (AIRC) by MTIA, ACM and
the Metal Trades Federation of Unions (MTFU) on 14 November 1997 which
included MTIA/ACM’s originally proposed clause 6.1.1(c), as follows:
(emphasis added)
6.1.1(c)

11.

The ordinary hours of work are to be worked continuously, except for
meal breaks, at the discretion of the employer between 6.00 am and 6 00
pm. The spread of hours (i.e. 6:00 am to 6:00 pm) may be altered by
agreement between an employer and the majority, of employees
concerned or in appropriate circumstances, between the employer and
an individual employee.

At the hearing which took place before Marsh SDP on 22 December 1997, Mr
Dave Oliver, representing the MTFU, expressed concern regarding the broad
scope of MTIA/ACM’s proposed clause to extend the spread of hours: 4
(emphasis added)
I will now deal with clause 6.1.1(c), with regards to the spread of normal hours
beyond 6 am to 6 pm. The MTIAs proposals here allow for individual or majority
agreement to change the spread of hours. And once again there is no limitation
provided as to the scope of the spread. This breaches the guidelines for
facilitative provisions which I referred to earlier.

12.

In response to the MTFU’s submission, MTIA and ACM varied their proposed
clause 6.1.1(c) to provide for a limitation on the number of hours by which the
spread could be extended by agreement. Oral submissions made by Mr
Stephen Smith on behalf of the MTIA/ACM on 19 February 1998 demonstrate

3

MTIA and the ACM merged to form Ai Group on 1 July 1998.

4

C No 24164 of 1997 and C No 24165 of 1997 (Transcript) 22 December 1997, pp. 256 – 257.
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that the intention was to allow for variations at both ends of the spread: 5
(emphasis added)
And, obviously, such work patterns do not suit all employees or all companies,
and for that reason, under MTIA’s proposals the spread of hours and shift
definitions can only be altered by agreement – and we do not think that is unfair.
Mr Oliver, at pages 256 and 257 of the transcript criticises MTIAs proposed
wording for 6.1.1(c), on the basis that there was not any range set out for
variations to the spread of hours for day workers, and as your Honour is aware,
and as set out in Exhibit 014 and 015, MTIA has conceded that that was the
case and, accordingly, we have now changed the wording of that provision the new wording contains a provision that enables the spread of hours for day
workers to only be varied by up to one hour at each end of the spread, thereby,
making that flexibility consistent with the flexibility in 6.2.1, regarding varying
shift definitions by up to one hour at each end.

13.

The following oral submissions made by Mr Oliver on 19 February 1998
demonstrate that the MTFU was aware that the intention of the wording
proposed by MTIA/ACM was to allow for the 6.00am to 6.00pm to be varied at
both ends of the spread:6 (emphasis added)
The MTIA has revised its position at 6.1.1(c) in response to the points raised by
the MTFU at page 256 of transcript. A proposal to the finer limits, and that is 5 am
to 7 pm to which the spread of ordinary hours may be extended, disposes of only
one of the MTFU's objection, and that was that the clause did not contain both the
entitlement and the framework for departure from it. We still oppose the clause on
the grounds previously stated and that is, firstly, the proposal is for an individual
without the prior consent of the majority be approached and possibly agreed to
extending their spread of ordinary hours.
A proposal such as this is going to cause disputation on two fronts. Firstly, in
workplaces where the daily spread is those per the existing 12 hours spread the
majority are likely to be affected by the proposal. Under the MTIA' s proposal they
will have no say as to in which sections or on what conditions etcetera the
agreement will operate. It has the potential to affect the overtime and shift rates of
the enterprise and should be the subject of broad consultation. Secondly, the issue
of the daily span of hours is dealt with by enterprise bargaining.
Once again I refer the Commission to page 11 of exhibit 07 where the daily span
of hours graph identifies six agreements which have a spread of hours greater
than that prescribed in the award and workers under those agreements received
a premium based on their loss of award entitlement, that is there was no
disadvantage and that the increased productivity and efficiency created in the
provision. Under the MTIA's proposal workers coming out of those agreements
may lose income. This is sure to create disputation.

5

C No 24164 of 1997 and C No 24165 of 1997 (Transcript) 19 February 1998, pp. 359-340.

6

C No 24164 of 1997 and C No 24165 of 1997 (Transcript) 19 February 1998, pp. 305.
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14.

To interpret clause 6.1.1(c) as only allowing for movements in the spread of
ordinary hours, rather than an extension, runs counter to the mutual
understanding of MTIA, ACM, and the MTFU regarding the meaning of the
provision that MTIA and ACM had proposed (which SDP March decided to
include in the Metals Award 1998). Clause 6.1.1(c) was inserted into the Metals
Award 1998 by Marsh SDP following extensive debate regarding MTIA/ACM’s
proposed provision. There was a mutual understanding that the proposed
provision was to allow agreement to be reached on an increase in the spread
of ordinary hours.

15.

Attachment C of Ai Group’s submission of 25 September 2019 includes an
article from MTIA’s Input Extra publication. The article was distributed to MTIA
Members on 13 March 1998 (two days after Marsh SDP’s Metal Industry Award
Simplification Decision was handed down). The article explains the variations
that had been made to the Award, including: (emphasis added)
There is the ability to reach agreement with the majority of employees or an
individual employee to alter the spread of hours for day workers (ie. 6.00am to
6.00pm) by up to one hour at each end of the spread.

The related matter of the Graphic Arts Award Simplification
Proceedings
16.

As explained at paragraph 19 of Ai Group’s 25 September 2019 submission in
the current proceedings, straight after the conclusion of the Metal Industry
Award Simplification Case, Ai Group and the AMWU were heavily involved in a
hard-fought Graphic Arts Award Simplification Case before Marsh SDP. In the
Graphic Arts Award Simplification proceedings, many similar facilitative
provisions to those included in the Metals Award were included in the Graphic
Arts Award. However, Ai Group and the AMWU held strong, differing views on
the meaning of the word “either” in the spread of hours facilitative provision.
Agreement was not able to be reached between the industrial parties and the
matter was arbitrated by Marsh SDP. The AMWU submitted that the wording in
the Metals Award 1998 should be varied in the Graphic Arts Award to clarify
that the word “either” meant one end or the other end of the spread of hours,
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but not both. Ai Group submitted that the word “either” meant one end or both
ends of the spread of hours, as Ai Group had intended when we drafted the
facilitative provision, and as we argued for in detailed written and oral
submissions.
17.

A large amount of material in the Graphic Arts Award Simplification Case 7
clarifies that the debate was about whether the spread of hours could be
extended by one hour or two hours. There was no suggestion that anyone
involved in the proceedings (i.e. Ai Group, the Printing Industries Association of
Australia (PIAA), the AMWU or SDP Marsh) contemplated that the provision
could be interpreted as simply allowing the spread of hours to be moved
forwards or backwards by one hour, without extending it.

18.

The following extracts from materials in the proceedings confirm that the shared
understanding was that the facilitative provision proposed by Ai Group and
PIAA provided for an extension in the award spread of hours of between 7.00am
and 6.00pm:
a.

Exhibit M15 – Witness Statement of Alexandro Dudi, Bindery Assistant /
Forklift Operator at Hannanprint, Victoria – an AMWU witness:
(emphasis added)
9.0

7

The extension of the award spread of daily hours is an issue dealt with
in enterprise bargaining. The issue has been dealt with in the
Hannanprint Enterprise Bargaining Agreement. The spread of hours is
different for different sections. For example, in the press room there is
a four day week with three rotating shifts. Day shift commences at
6.00am. There is a 23 and a third percent loading for all shifts. In the
bindery they work three fixed shifts over four days. The ordinary hours
for day work commence at 6.45am. There is no shift loading or pre-start
overtime paid on this shift.

C No. 20241 of 1997 and C No. 00561 of 1998.
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b.

Exhibit M15 – Witness Statement of Geoffrey Marchiori, Graphic
Designer at Amcor, Box Hill – an AMWU witness: (emphasis added)
10.0

c.

The extension of the award spread of daily hours is an issue dealt with
in enterprise bargaining. At Amcor we have a spread of 6.00am to
6.00pm in the EBA.

Exhibit M15 – Witness Statement of Terry Williams, Paper Maker at Visy
Paper Number 4 Mill – an AMWU witness: (emphasis added)
9.0

d.

The extension of the award spread of daily hours is an issue dealt with
in enterprise bargaining. At Visy we have a daily spread from 6.00 am
to 6.00 pm for which we received an enterprise bargaining increase.

Exhibit M15 – Witness Statement of Neil Drapper, Printer at Amcor
Cartons, Heidelberg – an AMWU witness: (emphasis added)
7.0

e.

Through the EBA we agreed to increase the spread of daily hours, with
increased pay. The spread of daily hours is 6.00am to 6.00pm.

Exhibit M15 – Witness Statement of Raymond West, Paper Maker at
Visy Paper II, Reservoir – an AMWU witness: (emphasis added)
7.0

f.

Through consultative bargaining we have reached an agreement to
extend daily work hours to suit the Company outside the normal award
spread of hours. We received a wage increase in compensation for this
flexibility. Within the EBA we have agreed to a 7am-7pm spread of daily
hours.

Exhibit M15 – Witness Statement of Malcolm Richie, General Hand at
William Brooks Limited – an AMWU witness: (emphasis added)
7.0

The EBA provides for a 6.00am-6.00pm spread of daily hours. If working
day work a start time of 6.00am is only by majority agreement. The EBA
also provides for a variety of shifts in different sections including rotating
2 & 3 shifts. I have never been approached by management to consider
the extension of ordinary hours to 10 or 12 hour shifts.

The relevant enterprise agreement was attached to Mr Richie’s Witness
Statement. Clause 17(b) of the Agreement included the following
provision: (emphasis added)
b)

Spread of ordinary daily hours to be between 6.00 am and 6.00 pm, by
mutual agreement (without incurring penalty payments for normal time).
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g.

Exhibit M15 – Witness Statement of John Trappel, Organiser of the
Printing Division of the AMWU in Western Australia: (emphasis added)
15.0

h.

The Union has also agreed through enterprise bargaining to increase
the ordinary spread of hours, for example:

ENTERPRISE

SPREAD OF
ORDINARY
HOURS

WAGE
INCREASE

AIRC
CASE
NUMBER

EM PRINTERS
FRANK DANEILS (Stet)
FOODLAND ASSOC LTD
HANKEN PTY LTD
JAYPAK
PRESSPOWER AUSTRALIA
PILPEL & PRINT FINISH
-ING LIVE
ROCKET FAST FINISHING

6am-6pm-6days
6am-6pm-6days
6am-6pm
6am-6pm
6am-6pm
5.30am-6pm-6days
6am-6pm

15% x 3 years
$45,000 total
12% x 2 years
10% x 2 years
12% x 2 years
10% x 2 years
4.3% x 1 year

22980/96
60193/97
60347/97
60558/97
61060/96
21037/97
01751/72

6am-6pm

10% x 2 years

22980/96

Exhibit M14 – Comparison Document – PIAA and AMWU Clauses (PIAA
clauses are in the left column, and AMWU clauses are in the right
column):
6.1.1(a)(ii) The daily spread of hours
may be altered by up to
one hour at either end of
the spread by agreement
between an employer and
the majority of employees
affected.

•

NOT AGREED

Exhibit P23 – Joint written submission of PIAA and Ai Group.
Extracts from pages 62 and 63 (see Annexure B): (emphasis
added)
Working Hours Flexibility – A Common Provision of Certified
Agreements
Increased flexibility of working hours is one of the most common
provisions dealt with in enterprise agreements that are certified by the
Commission. In these proceedings, a significant number of certified
agreements were tendered as exhibits. Most of these agreements
contain flexible working hours provisions.

4 Yearly Review of Modern Awards –
AM2016/15 Plain Language Re-Drafting –
Spread of Hours

Australian Industry Group

10

Attachment 6 is a summary of just some of the enterprise agreements
that have been tendered and the forms of hours of work flexibility
incorporated in those agreements. The 27 certified agreements set out
in that attachment are contained within Exhibits Ai Group 3, M16 and
P16.
Exhibit M16 contains those enterprise agreements referred to in the
witness statements of various AMWU witnesses. Exhibit P16 contains
the enterprise agreements referred to in the witness statement of
AMWU organiser, Mr John Trappel. Given the fact that the vast
majority of these enterprise agreements were introduced into these
proceedings by the AMWU, there can be no argument by the Union
that such agreements are an unrepresentative sample of the forms of
flexibility contained within certified agreements in the Graphic Arts
Industry.
Of the 27 certified agreements in Attachment 6:
19

i.

increased the 7am to 6pm daily spread of hours (these
include those which introduced 12 hour shifts);

Transcript - 6 May 1999 - Oral Submission of S Smith of Ai Group
(p.351): (emphasis added)
It is our submission that that clearly indicates a need in industry for ability
to have an expanded spread of hours.

j.

Transcript – 6 May 1999 – Oral Submission of S Smith of Ai Group
(p.353): (emphasis added)
Paragraphs 2 and 3 facilitative provisions which give the ability to alter
the spread of hours by up to 1 hour at each end of the spread by
agreement either with the individual employee or the majority of
employees.

k.

Transcript – 6 May 1999 – Oral Submission of S Smith of Ai Group (p.
367): (emphasis added)
Yes. Your Honour. In terms of 6.1.4, it is a general clause which deals
with hours of work but it needs to be considered in the context of the other
provisions so, for example, for day workers the actual provisions for day
workers are set out in 6.1.1. So, for example, the spread of hours is
between 7 am and 4 pm, so there is 7 am and 6 pm. So, under 6.1.4,
there could not be a length of working day for example beyond 7 am and
6 pm without the ability to vary that spread by up to an hour at each end
which has its own process attached to it.
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l.

Transcript – 20 May 1999 – Oral Submission of PIAA IR Director Kath
Browne (p.484): (emphasis added)
We would ask your honour to consider for day workers a majority
agreement to extend the spread of hours one hour at either one or the
other end of a day shift – this provides for a 12 hour spread…

m.

Transcript – 19 May 1999 – Oral Submissions of Ms Taylor (p. 444):
(emphasis added)
The employers propose level 1 [facilitation], individual or majority
agreement for increasing the spread of ordinary hours.

19.

Outside the formal Australian Industrial Relations Commission (AIRC)
proceedings, but within the context of the Graphic Arts Award Simplification
Case, the AMWU distributed a leaflet to its members expressing opposition to
various PIAA proposed amendments to the Graphic Arts Award (included as
Annexure C) The leaflet clearly lists amongst the matters that PIAA was
seeking at the time, a provision to allow an ‘extension’ in the award span for
day work from 7.00am to 6.00pm, to 6.00am to 6.00pm.

20.

Unlike PIAA, during the Graphic Arts Award Simplification Case, Ai Group did
not concede that the spread of hours should only be able to be extended at one
end. Ai Group continued to press for the same facilitative provision as had been
included in the Metals Award 1998 that allowed for an extension at both ends.

21.

In the Graphic Arts Award Simplification Decision8 of 5 August 1999, Marsh
SDP decided to include a facilitative provision in the Graphic Arts – General –
Award 2000 allowing the spread of hours to be extended at one end only. The
wording in the Metals Award 1998 was not used to avoid uncertainty about the
meaning of the expression “either end”: (emphasis added)

8

6.1.1(a)

Spread of hours

6.1.1(a)(i)

The ordinary hours of work are to be worked continuously,
except for meal breaks, at the discretion of the employer, in the
spread of hours between 7.00 a.m. and 6.00 p.m. However, the
ordinary hours of work for employees engaged to clean the

Print R7898.
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premises or attend to heating apparatus for the machines or
buildings may be between the hours of 6.30 a.m. and 6 p.m.
6.1.1(a)(ii)

The daily spread of hours may be altered by up to one hour at
one end of the spread (but not both) by agreement between an
employer and the majority of employees affected. This is subject
to Level 2 Facilitation. Provided that where agreement has been
reached with the majority of employees in the workplace or
section or sections of it, the employer may not implement the
agreement unless agreement has been reached with each
individual employee to be covered by the facilitative provision.

6.1.1(a)(iii) The daily spread of hours may be altered by up to one hour at
one end of the spread (but not both), by agreement between the
employer and an individual employee. This agreement is subject
to Level 2 Facilitation and may:

22.

Each of the above extracts demonstrate a common understanding on the part
of the industrial parties and the AIRC that the facilitative provision inserted into
the Metals Awards 1998 allowed for an extension in the award spread of hours
– not simply a movement forwards or backwards by one hour.

3.

THE MATTER IDENTIFIED IN PARAGRAPH (C) OF THE
DIRECTIONS

23.

The following matter is identified in paragraph (c) of the Directions:
(c)

The date at which a clause allowing for the introduction of 12 hour shifts
by agreement was inserted into the Metals Award 1998 and the purpose
of such provisions.

24.

Clauses allowing for 12 ordinary hours to be worked in a day or on a shift were
introduced into the Metals Award 1984 by an order of the AIRC on 12 April
1990.9 The provisions were introduced to implement the structural efficiency
principle in accordance with the 1989 National Wage Case Decision.10 The 12
hour day/shift provisions were added to the Award in tandem with provisions
extending the spread of ordinary hours which may be worked to 12. Prior to the

9

Print J2043.

10

Print H9100.
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amendments, the spread of hours for day workers was between 7.00am and
6.00pm, and this was amended to between 6.00am and 6.00pm.
25.

After the April 1990 amendments, clauses 18(c) and 18(d), applicable to day
workers, were worded as follows: (emphasis added)
(c)

The ordinary hours of work prescribed herein shall be worked continuously,
except for meal breaks, at the discretion of the employer between 6.00 a.m.
and 6.00 p.m. Provided that the actual ordinary hours of work shall be
determined by agreement between an employer and the majority of employees
in the plant or work section or sections concerned.
Provided further that work done prior to the spread of hours fixed in accordance
with this subclause for which overtime rates are payable shall be deemed for
the purpose of this subclause to be part of the ordinary hours of work.

(d)

26.

The ordinary hours of work prescribed herein shall not exceed ten on any day.
Provided that:
(i)

in any arrangement of ordinary hours where the ordinary working hours
are to exceed eight on any day, the arrangement of hours shall be subject
to agreement between an employer and the majority of employees in the
plant or work section or sections concerned; and

(ii)

by arrangement between an employer, the union or unions concerned
and the majority of employees in the plant or work section or sections
concerned, ordinary hours not exceeding twelve on any day may be
worked subject to:
(1)

the employer and the employees concerned being guided by the
occupational health and safety provisions of the ACTU Code of
Conduct on twelve hour shifts;

(2)

proper health monitoring procedures being introduced;

(3)

suitable roster arrangements being made; and

(4)

proper supervision being provided.

After the April 1990 amendments, clause 19(b), applicable to continuous shift
workers, was worded as follows: (emphasis added)
Hours - continuous work shifts
(b)

This subclause shall apply to shift workers on continuous work as hereinbefore
defined. The ordinary hours of shift workers shall average 38 per week inclusive
of crib time and shall not exceed 152 hours in 28 consecutive days. Provided
that, where the employer and the majority of employees concerned agree, a
roster system may operate on the basis that the weekly average of 38 ordinary
hours is achieved over a period which exceeds 28 consecutive days. Subject
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to the following conditions, such shift workers shall work at such times as the
employer may require.
A shift shall consist of not more than ten hours inclusive of crib time. Provided
that:

27.

(i)

in any arrangement of ordinary working hours where the ordinary working
hours are to exceed eight on any shift the arrangement of hours shall be
subject to agreement between the employer and the majority of
employees in the plant or work section or sections concerned; and

(ii)

by agreement between an employer, the union or unions concerned and
the majority of employees in the plant, work section or sections
concerned, ordinary hours not exceeding twelve on any day may be
worked subject to:
(1)

the employer and the employees concerned being guided by the
occupational health and safety provisions of the ACTU Code of
Conduct on twelve hour shifts;

(2)

proper health and monitoring procedures being introduced;

(3)

suitable roster arrangements being made; and

(4)

proper supervision being provided.

(iii)

Except at the regular changeover of shifts an employee shall not be
required to work more than one shift in each 24 hours.

(iv)

Twenty minutes shall be allowed to shift workers each shift for crib, which
shall be counted as time worked.

After the April 1990 amendments, clause 19(c), applicable to non-continuous
shift workers, was worded as follows: (emphasis added)
Hours - other than continuous shift work
(c)

This subclause shall apply to shift workers not upon continuous work as
hereinbefore defined. Subject to clause 18A - Implementation of 38 hour week,
and clause 18B - Procedures for in-plant discussions, the ordinary hours of
work shall be an average of 38 per week to be worked on one of the following
bases:
(i)

38 hours within a period not exceeding seven consecutive days; or

(ii)

76 hours within a period not exceeding fourteen consecutive days; or

(iii)

114 hours within a period not exceeding 21 consecutive days; or

(iv)

152 hours within a period not exceeding 28 consecutive days.

(v)

The ordinary hours shall be worked continuously except for meal breaks
at the discretion of the employer. An employee shall not be required to
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work for more than five hours without a break for a meal. Except at regular
changeover of shifts an employee shall not be required to work more than
one shift in each 24 hours.
(vi)

28.

Provided that:
(1)

the ordinary hours of work prescribed herein shall not exceed ten
hours on any day;

(2)

in any arrangement of ordinary working hours where the ordinary
working hours are to exceed eight on any shift the arrangement of
hours shall be subject to agreement between the employer and the
majority of employees in the plant or work section or sections
concerned; and

(3)

by agreement between an employer, the union or unions concerned
and the majority of employees in the plant, work section or sections
concerned, ordinary hours not exceeding twelve on any day may
be worked subject to:
(A)

the employer and the employees concerned being guided by
the occupational health and safety provisions of the ACTU
Code of Conduct on twelve hour shifts;

(B)

proper health and monitoring procedures being introduced;

(C)

suitable roster arrangements being made;

(D)

proper supervision being provided.

The April 1990 amendments to the Metals Award 1984 did not alter the following
meal break entitlements, which previously existed:
Day workers:

An unpaid meal break. (Provided for in clause
20 – meal breaks. The length of the meal
break was not prescribed).

Non-continuous shift workers: An unpaid meal break. (Provided for in clause
20 – meal breaks. The length of the meal
break was not prescribed).
Continuous shift workers:

A 20 minute paid meal break on each shift
(see clause 19(b)(iv) above).
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29.

With regard to meal breaks on 12 hour shifts, the award provided for “the
employer and the employees concerned being guided by the occupational
health and safety provisions of the ACTU Code of Conduct on twelve hour
shifts”. The Code of Conduct was adopted by the ACTU in 1988. It was referred
to in many 12 hour shift provisions in Federal awards and included as an
annexure in some awards.11 The Code relevantly provided: (emphasis added)
To reduce the hazards associated with night and shift work, rosters should be
designed to:
•

30.

provide in addition to normal breaks, where practicable, an extended
rest period during night shift. Breaks should occur at the same time
each night.

It can be seen that even though the Metals Award 1984 did not expressly
require that a paid meal break be provided on a 12 hour day/shift for day
workers or non-continuous shift workers:
a.

For day workers - In effect a paid meal break needed to be provided
while the Metals Award 1984 operated, because the 6.00am to 6.00pm
spread of hours was not wide enough to allow a 12 hour day to be
worked without a paid meal break.

b.

For non-continuous shift workers - The fact that agreement needed to
be reached with the relevant union/s to introduce 12 hour shifts meant
that a paid meal break was typically provided while the Metals Award
1984 operated, because the union/s typically insisted that the relevant
employer provide a paid break.

31.

During the Metal Industry Award Simplification Case, MTIA/ACM and the MTFU
agreed to replace the abovementioned clauses (which referred to the ACTU
Conduct on 12 hour Shifts) with a simpler clause, as explained in the following
extract from Marsh SDP’s Metal Industry Award Simplification Decision:12

For example, see clause 28.5.3(a) and Appendix B in the Electrical Engineering and Contracting
Industries (Northern Territory) Award 2002. The union references in the Code have been amended to
refer only to the CEPU.
11

12

Print P9311.
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6.1.4(c)
"By agreement between an employer and the majority of employees in the
enterprise or part of the enterprise concerned, 12 hour days or shifts may be
introduced subject to:
(i)

Proper health monitoring procedures being introduced;

(ii)

Suitable roster arrangements being made;

(iii)

Proper supervision being provided;

(iv)

Adequate breaks being provided;

(v)

An adequate trial or review process being implemented through the
consultative process in clause 3.1."

The wording of this clause is agreed between the parties. It will be inserted into
the award and be subject to clause 2.2.3 (Facilitation by Majority Agreement). I
am satisfied that clause 6.1.4(c)(v) is incidental to and necessary for the effective
operation of the award clause which provides for the introduction of 12 hour shifts.
As such it falls within the scope of s.89A(6) and will be specifically linked to clause
3.1 (together with clauses 2.1, 2.2 and 5.2).

32.

The difficulties that MTIA/ACM and the MTFU had in reaching agreement on
the above 12 hour day/shift provision is highlighted by the following
submissions of S Smith of the MTIA/ACM, as recorded in the transcript of the
proceedings before Marsh SDP on 15 December 1998:13
6.1.4 on page 68 of B(1) is a subclause dealing with methods of arranging ordinary
working hours. Both 6.1.4(a) and (b) are not agreed and are part of the other
application. Your Honour will remember in the conciliation process, the difficulties
that we had in arriving at the wording for 6.1.4(c) which sets out a process required
to implement 12 hour shifts.
It was a difficult provision to resolve because for a long time the union sought to
retain a reference to the ACTU code of conduct on 12 hour shifts. The wording set
out in the draft award was eventually agreed upon during the formal conciliation
process. The reference to the code of conduct has been removed but the various
elements of the code have been listed in the sub-clause as requirements which
need to be addressed in the implementation of 12 hour shifts.

33.

One of the hardest issues to resolve was the wording of the provision about
meal breaks during 12 hour days/shifts. Not surprisingly, the MTFU sought a
paid meal break entitlement and MTIA/ACM strongly opposed this, given that
the ACTU Code of Conduct did not specify that paid meal breaks must always

13

C No 24164 of 1997; C No 24165 of 1997 (Transcript), 15 December 1998, p.40.
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be provided. Eventually, the wording in 6.1.4(c)(iv) above was agreed upon
between the industrial parties, which requires that “adequate breaks” be
provided. The issue of whether meal breaks would be paid or unpaid was left
to be agreed upon at each enterprise. At the time MTIA/ACM was pursuing a
facilitative provision that would allow an extension in the 12 hour spread of
hours for day workers. If this facilitative provision was achieved (as ultimately
occurred), the problem that had existed since April 1990 of paid meal breaks
needing to be provided on 12 hour days for day workers because of the
inadequate width of the spread of hours, would be redressed.
34.

The above account of the development of the 12 hour day/shift provisions in
the Metals Award 1998 highlights the critical importance of the Manufacturing
Award continuing to provide for the 6.00am to 6.00pm spread of hours to be
extended by agreement – not just moved forwards or backwards.

4.

THE MATTER IDENTIFIED IN PARAGRAPH (D) OF THE
DIRECTIONS

35.

The following matter is identified in paragraph (d) of the Directions:
(d)

Any relevant decision dealing with award provisions relating to the
introduction of 12 hour shifts by agreement into any awards; including
any decision addressing the purpose of such provisions.

36.

The decisions and developments referred to in sections 2 and 3 above, are
relevant to the matter identified in paragraph (d) of the Directions, including
those relating to the variations made to the Metals Award 1984 in April 1990 to
implement the Structural Efficiency Principle.

37.

In the 1989 National Wage Case Decision, the AIRC stated, in relation to the
implementation of the Structural Efficiency Principle, that:14 (emphasis added)

14

H9100, p.10.
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……many awards have scope for a less prescriptive approach and, without limiting
the opportunities for innovation, the following are some of the measures which are
appropriate for consideration:
--•

flexibility in the arrangement of hours of work, for example:
- wider daily span of ordinary hours - shift work, including 12 hour shifts ordinary hours to be worked on any day of the week - job sharing;

38.

In addition to the Metals Award 1984, many awards were varied during the
implementation of the Structural Efficiency Principle, to include provisions
permitting 12 hour days/shifts,.

39.

The variation to the Graphic Arts Award 1977 in 1991 demonstrates that the
AIRC had an appreciation of the conflict which potentially arises between
clauses setting a spread of ordinary hours of less than 12 hours, and clauses
allowing 12 hour days/shifts to be worked. The following provisions were
inserted into the Graphic Arts Award 1977 by a Full Bench of the AIRC (Keogh
DP, Marsh DP and Oldmeadow C) to enable 12 hour days/shifts to be worked:15
(emphasis added)
(a)

(b)

15

Notwithstanding award provisions an employee may work ordinary hours
outside the span of hours and/or in excess of 10 hours and up to 12 hours.
Where a 12 hour shift is introduced the terms of agreement shall also be
subject to:
(i)

the employer, Union and employees concerned being guided by the
occupational health and safety provisions of the ACTU Code of
Conduct on 12 Hour Shifts;

(ii)

proper health monitoring procedures being introduced;

(iii)

suitable roster arrangements being made; and

(iv)

proper supervision being provided.

Notwithstanding award provisions ordinary hours of work may be arranged
on any day of the week, including Saturday and Sunday.

Print J8236
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40.

The above variation acknowledges the conflict which may arise between
restrictive spread of hours provisions and 12 hour day/shift provisions. The
conflict was resolved by allowing the 12 hour day/shift provisions to operate as
an exception to the spread of hours limitations.

41.

Another way of resolving the conflict is through a facilitative provision which
allows the spread of hours to be extended, as provided for in the Metals Award
1998 and the current provisions of the Manufacturing Award.

5.

THE MATTER IDENTIFIED IN PARAGRAPH (E) OF THE
DIRECTIONS

42.

The following matter is identified in paragraph (e) of the Directions:
(e)

Any response to the table of award clauses provided to the Commission
and marked Exhibit AMWU1 in the Hearing.

43.

Ai Group has reviewed Exhibit AMWU1. Columns 1, 2, 3 and 5 of the table in
Exhibit AMWU1 includes similar information to the information in the table in
paragraph [25] of Ai Group’s submission of 25 September 2019. The AMWU
has added two additional columns (Columns 4 and 6). Ai Group’s response to
the AMWU’s arguments in columns 4 and 6 are set out in column 7 of the table
in Annexure D.

44.

In summary, the AMWU’s arguments in AMWU1 do not stand up to scrutiny.

6.

THE MATTER IDENTIFIED IN PARAGRAPH (F) OF THE
DIRECTIONS

45.

The following matter is identified in paragraph (f) of the Directions:
(f)

Any interaction between the Alteration Clause allowing variation of the
spread of hours, the clause allowing for the introduction of 12 hour shifts
and other relevant provisions contained in the Manufacturing Award; as
well as the interaction between equivalent provisions in the Metals Award
1998 or other awards relevant to the proceedings.
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46.

The issues raised in paragraph (f) are comprehensively dealt with in sections 2
to 5 of this submission. The Manufacturing Award contains a similar facilitative
provision to the provision in the Metals Award 1998. The facilitative provision
was included in the Manufacturing Award by consent between Ai Group and
the MTFU during the 2008/09 award modernisation process. The provision was
identified as an agreed clause in the draft award that Ai Group and the MTFU
jointly submitted to the AIRC on 1 August 2008. There was no intent by Ai Group,
the MTFU or the AIRC to alter the meaning of the provision.

47.

The facilitative provision in the Metals Award 1998, the Ai Group/MTFU joint
draft award of 1 August 2008, and the current Manufacturing Award are set out
in the following table. The provisions are almost exactly the same.
Metals Award 1998
(clause 6.1.1(c))
The ordinary hours of work
are to be worked
continuously, except for
meal breaks, at the
discretion of the employer
between 6.00 am and 6.00
pm. The spread of hours
(i.e. 6.00 am to 6.00 pm)
may be altered by up to
one hour at either end of
the spread, by agreement
between an employer and
the majority of employees
concerned or in
appropriate
circumstances, between
the employer and an
individual employee.

Ai Group/MTFU draft
award of 1 August 2008

Current Manufacturing
Award

(clause 5.2.1(c))

(clause 37.2(c))

The ordinary hours of
work are to be worked
continuously, except for
meal breaks, at the
discretion of the employer
between 6.00 am and
6.00 pm. The spread of
hours (ie. 6.00am to 6.00
pm) may be altered by up
to one hour at either end
of the spread, by
agreement between an
employer and the majority
of employees concerned
or in appropriate
circumstances, between
the employer and an
individual employee.

The ordinary hours of work
are to be worked
continuously, except for
meal breaks, at the
discretion of the employer
between 6.00 am and 6.00
pm. The spread of hours
(6.00 am to 6.00 pm) may
be altered by up to one
hour at either end of the
spread, by agreement
between an employer and
the majority of employees
concerned or, in
appropriate
circumstances, between
the employer and an
individual employee.
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ANNEXURE A

ANNEXURE B

ANNEXURE C

ANNEXURE D
Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Airline Award

7.00am –
6.00pm
(clause
28.2(c))

12 hours
exclusive of meal
breaks (clauses
28.4(c), 29.1(a)
and 29.1(b).

11 hours (clause Spread of hours
28.2(c).
needs to be extended
at both ends to permit
a 12-hour day to be
worked with an unpaid
meal break.

Ordinary hours for
shiftworkers are inclusive
of meal breaks (clause
28.3(b)). 12 hour shifts
may be introduced by
agreement (clause
28.4(c)).

Contrary to the AMWU’s
argument, 12 ordinary hour
days and shifts can be
worked, as is evident from
clause 28.4(c). This clause
only deals with ordinary
time – overtime is dealt with
in clause 32.

A 12-hour day cannot
be worked without an
extension in the
spread of hours even
if a paid meal break is
provided.

In the event that an
employer requires a 12
hour day to be worked this
can be done provided the
employer pays penalty
rates for the time outside
of the spread, or an
afternoon shift allowance
whichever is applicable.

It would be unfair and
illogical to require the
employer to pay a day
worker as a shift worker, or
at overtime rates, just to
access the flexibility that is
clearly contemplated in
clause 28.4(c).

ANNEXURE D
Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Aquaculture
Award

5.00am to
7.00pm
(clause
19.2(c))

10 hours
exclusive of meal
breaks (clauses
19.2(c) and 21.1)

-

No utility is identified.

Business
Equipment
Award

6.30am to
6.30pm
(clause
27.2(a)(i))

12 hours
exclusive of meal
breaks (clause
27.2(a)(iii))

Spread of hours
needs to be extended,
at least at one end, to
permit a 12-hour day
to be worked with an
unpaid meal break.

Ordinary hours for
shiftworkers are inclusive
of meal breaks (clauses
28.2(a)(ii) and 28.3(a)(ii)).
12 hour shifts may be
introduced by agreement
(clause 28.4).

8 or 12 hours
exclusive of
breaks but only
by agreement.

A 12 hour day exclusive of
meal breaks can be
worked provided the
employer pays an
allowance of 24.7% for the
time that falls outside the
spread (clause 27.3).

It would be unfair to require
the employer to pay a day
worker the hefty penalty in
clause 27.3, just to access
the flexibility that is clearly
contemplated in clause
27.2(a)(iii).

ANNEXURE D
Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Clerks Award

7.00am to
7.00pm,
Monday to
Friday, and
7.00am to
12.30pm on
Saturday
(clause
25.1(b))

10 hours
exclusive of meal
breaks (clauses
27.2(a)(iii) and
26.1)

Agree

Spread of hours
needs to be extended
at both ends to permit
a 7-hour day to be
worked on a Saturday
if an unpaid meal
break of half hour is
provided, or to permit
a 6.5-hour day to be
worked if a one hour
unpaid meal break is
provided.

Ordinary hours for
shiftworkers are inclusive
of meal breaks (clause
28.4(f)).

It would be unfair to require
the employer to pay a day
worker overtime penalties
for time worked on a
Saturday beyond 5.5
ordinary hours, when the
facilitative provision in
clause 25.2 is intended to
allow up to 7.5 ordinary
hours to be worked on a
Saturday by agreement with
the employee/s. The rate for
ordinary time worked on a
Saturday is time and one
quarter (clause 27.2(a)).
Overtime rates are time and
one half for the first two
hours and double time
thereafter (clause 27.1(a)).

If the employer requires a
7 hour day to be worked
on a Saturday they are
required to pay penalty
rates for the hours that fall
outside of the 5.5 hour
spread on a Saturday.
They are required to pay a
penalty of time and one
quarter even for the time
on Saturday that falls
within the spread (clause
27.2(a)).
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Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Call Centres
Award

7.00am to
7.00pm
(clause
24.6(a))

12 hours
exclusive of meal
breaks (clauses
24.8(a)(ii), 25.1
and 25.2)

10 hours, or 12
hours, but only
in accordance
with 24.13
(clause
24.8(a)(ii))

Spread of hours
needs to be extended,
at least at one end, to
permit a 12-hour day
to be worked with an
unpaid meal break.

An employer can require
an employee to work a 12hour shift.

Ai Group accepts that
clause 24.13 requires that
one 20 minute paid meal
break must be provided on
a 12 hour day or shift, but
many employees have
more than one meal / rest
break on a 12 hour shift. A
second meal / rest break
should not be required to be
paid, as this would be unfair
upon the employer and
inconsistent with clause
24.13.

6.00am to
6.00pm
(clause
30.2(c))

12 hours
exclusive of meal
breaks (clauses
30.5(c) and 32.1)

8 hours by
default
(otherwise
between 8 and
12 by
agreement)
clause
30.5(b)(viii).

Spread of hours
needs to be extended,
at least at one end, to
permit a 12-hour day
to be worked with an
unpaid meal break.

Ordinary hours for
shiftworkers are inclusive
of meal breaks (clauses
30.3(b).

Food Award

12 hour days can only be
worked in accordance with
clause 24.13 which
provides that meal breaks
must be paid.

12 hour shifts may be
introduced by agreement
(clause 30.5(c).

It would be unfair and
illogical to require the
employer to pay a day
worker as a shift worker, or
at overtime rates, just to
access the flexibility that is
clearly contemplated in
clause 30.5(c).
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Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

The spread of hours does
not need to be extended to
permit a 12 hour day to be
worked.
A 12 hour day can be
worked provided the
employee is a continuous
shiftworker in which case
meal breaks are included,
or otherwise the employer
must pay penalty rates for
the hours that fall outside
of the spread or an
afternoon shift allowance,
whichever is applicable.
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Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Manufacturing
Award

6.00am to
6.00pm
(clause
37.2(c))

12 hours
exclusive of meal
breaks (clauses
37.5(c) and 39.1)

8 hours by
default
(otherwise
between 8 and
12 by
agreement)
clause
30.5(b)(viii).

Spread of hours
needs to be extended,
at least at one end, to
permit a 12-hour day
to be worked with an
unpaid meal break.

Ordinary hours for
shiftworkers are inclusive
of meal breaks (clause
36.3(b). 12 hour shifts can
be introduced by
agreement (clause
36.5(c)).

It would be unfair and
illogical to require the
employer to pay a day
worker as a shift worker, or
at overtime rates, just to
access the flexibility that is
clearly contemplated in
clause 37.5(c).

The spread of hours does
not need to be extended to
permit a 12 hour day to be
worked.
A 12 hour day can be
worked provided the
employee is a continuous
shiftworker in which case
meal breaks are included,
or otherwise the employer
must pay penalty rates for
the hours that fall outside
of the spread or an
afternoon shift allowance,
whichever is applicable.

ANNEXURE D
Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Pharmaceutical Award

7.45am to
5.15pm
(clause
23.2(b))

No limit on daily
hours specified.
Meal breaks for
day workers are
unpaid (clause
24.1).

8.5 hours
maximum
(clause 23.2(b))

Spread of hours
needs to be extended
at one end to permit a
9.5-hour day to be
worked with a half
hour unpaid meal
break.
Spread of hours
needs to be extended
at both ends to permit
a 10.5-hour day to be
worked with a half
hour unpaid meal
break.

Award does not permit a
9.5 or 10.5 hour day to be
worked without the
payment of penalty rates
for the hours outside the
spread, or shift allowance,
whichever is applicable.

Contrary to the AMWU’s
argument, clause 23.2(b)
does not impose an 8.5
hour limit on the maximum
ordinary hours per day.
There is no reference to 8.5
hours in clause 23.2(b) and
the spread of hours in this
clause needs to be applied
in conjunction with the
facilitative provision in the
clause. The effect is that up
to 10.5 ordinary hours can
be worked.
It would be unfair to require
the employer to pay a day
worker as a shift worker, or
at overtime rates, just to
access the flexibility that is
clearly contemplated by the
facilitative provision in
clause 37.5(c).
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Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Seafood
Award

6.00am to
6.00pm
(clause
23.2(c))

12 hours
exclusive of meal
breaks (clauses
23.5(c) and 25.1)

8 hours by
default
(otherwise
between 8 and
12 by
agreement)
clause
23.5(b)(viii).

Spread of hours
needs to be extended
at least at one end to
permit a 12-hour day
to be worked with an
unpaid meal break.

The spread of hours does
not need to be extended to
permit a 12 hour day to be
worked.

It would be unfair and
illogical to require the
employer to pay a day
worker as a shift worker, or
at overtime rates, just to
access the flexibility that is
clearly contemplated in
clause 23.5(c).

A 12 hour day can be
worked provided the
employee is a continuous
shiftworker in which case
meal breaks are included,
or otherwise the employer
must pay penalty rates for
the hours that fall outside
of the spread or an
afternoon shift allowance,
whichever is applicable.

ANNEXURE D
Ai GROUP’S RESPONSE TO THE AMWU’S ARGUMENTS IN EXHIBIT AMWU1
Column 1

Column 2

Column 3

Column 4

Column 5

Column 6

Column 7

Award

Spread of
hours for
day workers

Maximum No. of
ordinary hours
for a day worker
- Ai Group

Maximum No.
of ordinary
hours for a day
worker - AMWU

Circumstances
where there is utility
in extending the
spread of hours at
one or both ends Ai Group

AMWU response

Ai Group response to
AMWU arguments

Storage Award

7.00am to
5.30pm
(clause
22.2(a))

10 hours
exclusive of meal
breaks (clause
22.1(c) and 23.1)

8 by default
otherwise 10
with agreement
(clause 22.1(a)
and (b)

Spread of hours
needs to be extended,
at least at one end, to
permit a 10-hour day
to be worked with a
one hour unpaid meal
break.

A 10 hour day can be
worked under the terms of
the award as is.

It would be unfair to require
the employer to pay a day
worker at overtime rates,
just to access the flexibility
that is clearly contemplated
by the facilitative provision
in clause 22.2(b).

6.00am to
6.00pm
(clause
29.3(b))

10 hours
exclusive of meal
breaks (clause
29.3(b)(iii) and
30.1(a))

Agree

-

No utility is identified.

Sugar Award

If for whatever reason the
employer requires a one
hour unpaid meal break to
be worked they can either
not push the shift out
beyond the 10 hour
spread of pay for the final
half hour at overtime rates.

