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OVERVIEW 

This paper has been prepared for the PIR Enterprise Bargaining Concurrent Session at Ai 

Group’s 2018 Annual PIR Conference.  

The paper considers the following current enterprise bargaining issues and developments: 

• The decline in private sector enterprise agreement-making over recent years; 

• The fact that enterprise agreement-making has become a minefield for employers, 

given various provisions of the Fair Work Act 2009 (FW Act) and the overly technical 

manner in which the relevant provisions have been interpreted by the Fair Work 

Commission (FWC); 

• Significant problems that are occurring for employers in respect of the application of 

the Better Off Overall Test; 

• Recent legislative amendments and Bills which are currently before Parliament which 

will have an impact on enterprise bargaining and enterprise agreements; 

• The Labor and ACTU platforms as they relate to enterprise bargaining; 

• A number of recent high-profile cases concerning enterprise agreements which 

provide employer with some options when setting their bargaining strategy; and 

• Average enterprise agreement wage outcomes. 

Various questions are set out in this paper, for potential discussion at the PIR Enterprise 

Bargaining Concurrent Session.  
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DECLINE IN THE INCIDENCE OF AGREEMENT-MAKING 

There has been a significant decline in agreement-making over recent years and a 

corresponding increase in award-reliance. 

The following chart on methods of setting pay has been extracted from the FWC’s statistical 

report for the current Annual Wage Review. The chart highlights the significant decline in 

collective agreement-making since 2014 and the significant increase in award-reliance. 

 

In February 2017, the Department of Employment released a Report on Enterprise Bargaining. 

The report highlights that the number of current enterprise agreements (i.e. agreements that 

have not reached their nominal expiry date) in the private sector peaked in the fourth quarter 

of 2010. By the second quarter of 2016, the number of current agreements had declined 

30.8%. The number of employees covered by current agreements had declined 13.1%.  

https://docs.employment.gov.au/node/37641
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Since the above report was released by Department of Employment in February 2017, the 

decline has continued as is evident from the following statistics in the Department’s Trends 

in Federal Enterprise Bargaining Reports: 

Private sector agreements current on the last day of the quarter 

Quarter Number of private sector 
agreements current on last 
day of quarter 

Number of employees 
covered by private sector 
current agreements 

March 2017 quarter: 14,048 agreements  1.47 million employees 

June 2017 quarter: 13,961 agreements  1.36 million employees 

September 2017 quarter:
  

12,456 agreements  1.19 million employees 

Source: Department of Jobs & Small Business, Trends in Federal Enterprise Bargaining, September 
Quarter 2017.  

CURRENT CHALLENGES WITH THE FWC’S APPROACH TO 

ENTERPRISE AGREEMENTS 

The excessively technical approach of the FWC when assessing enterprise 

agreements at the approval stage 

Concerns are very regularly expressed to Ai Group by Member companies about the FWC’s 

current approach to assessing enterprise agreements. Problems which are frequently 

identified include: 

• When assessing the Better Off Overall Test (BOOT), the FWC often takes into account 

theoretical circumstances that are extremely unlikely to arise given the nature of the 

employer’s operations, the types of employees that are employed, and the work 

patterns of the relevant employees; 

• The FWC requiring that employers give undertakings in a high proportion of cases, 

often to address theoretical circumstances; and 
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• Significant delays in having enterprise agreements approved by the FWC after they 

have been filed by the parties. 

In Ai Group’s experience, the FWC’s current approach to assessing enterprise agreements is 

imposing a barrier on agreement-making. While some of the current problems that are 

occurring are due to problematic drafting of various provisions of the FW Act (e.g. s.193 – 

Passing the better off overall test), and the absence of an express provision in the Act which 

allows the FWC to overlook minor procedural defects in the agreement-making process, many 

of the current problems are due to the overly theoretical approach that the FWC is often 

taking when assessing enterprise agreements.  

The statistics in the FWC’s 2016-17 Annual Report point to a substantial change over the past 

three years in the FWC’s approach to assessing enterprise agreements. In the past three years 

there has been a substantial increase in the number of enterprise agreement applications 

that have been withdrawn, and a substantial increase in the number of agreements approved 

by the FWC with undertakings. 

The number of enterprise agreement applications withdrawn has more than doubled in the 

past three years, as highlighted in the following table: 

Enterprise agreement applications withdrawn 

2011-12 2012-13 2013-14 2014-15 2015-16 2016-17 

294 314 294 407 595 709 

In Ai Group’s experience, applications are typically withdrawn at the invitation of the FWC 

after the applicant is advised that the relevant enterprise agreement is unlikely to be 

approved. 

Also, the number of enterprise agreements approved with undertakings has more than 

doubled over the past three years as highlighted by the following extract from page 57 of the 

FWC’s 2016-17 Annual Report: 
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“The proportion of agreement applications that are withdrawn has increased, rising 

from 4 per cent in 2013–14 to 12.4 per cent in 2016–17, with a spike of 17 per cent 

withdrawn in January–June 2017 (as shown in Figure 6).  

Between January–June 2014 and January–June 2017 the proportion of agreements 

approved with undertakings increased, from 20 per cent to 43 per cent, while the 

proportion of agreements approved without undertakings decreased significantly, from 

74 per cent to 39 per cent.  

As Figure 6 illustrates, in January–June 2017, for the first time, more agreements were 

approved with undertakings than without.” 

It cannot seriously be argued that the enterprise agreements lodged for approval in 2016-17 

are more poorly drafted than those lodged in 2013-14. Also, it surely could not have been 

perceived or intended by Parliament that the FW Act be applied in a manner that results in 

more than 50% of enterprise agreements being approved with undertakings, particularly 

when, in Ai Group’s experience, the majority of enterprise agreements lodged for approval 

are very similar to previously approved agreements for the relevant businesses. The change 

in outcomes demonstrates that the FWC has changed its approach. 

FWC Enterprise Agreement Triage Process 

The change in the FWC’s approach coincides with the implementation of an Enterprise 

Agreement Triage Process in October 2014. While the ultimate judgement on whether an 

enterprise agreement is approved is made by an FWC Member, an initial detailed analysis is 

conducted by the FWC’s Member Assist Team and no doubt this analysis influences the 

decisions that FWC Members make.  

In particular, one of the problems which Ai Group has identified is the use of the FWC’s Single 

Enterprise Agreement Legislative Checklist that the FWC uses when assessing enterprise 

agreements. In Ai Group’s view, the design of the Checklist increases the chances of an 

enterprise agreement failing the BOOT because it is structured in a manner which is likely to 

result in inadequate weight being given to benefits included in an enterprise agreement that 

do not fall within one of the 10 categories listed in the Checklist. A copy of the FWC’s Single 
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Enterprise Agreement Legislative Checklist is provided as Annexure A to this paper (as 

extracted from a recent FWC submission to a Senate Committee inquiry into Penalty Rates).    

It is important for Members who may be confronted with challenges to their enterprise 

agreement for BOOT reasons to be aware of the limitations of the tool being used by the 

FWC triage team, and to consider pushing back and/or to seek advice from Ai Group if 

concerns are raised about whether your enterprise agreement passes the BOOT. 

Relevantly in this regard, it is important to note that the FWC’s Checklist does not canvass (or 

even include a space to insert) numerous benefits that are commonly found in enterprise 

agreements which do not fall within a limited category of 10 matters1 which it includes. Some 

key benefits which are not on their face captured by the Checklist and which are common in 

enterprise agreements, include the following: 

• More generous redundancy entitlements than those in the NES; 

• More generous annual leave entitlements than those in the NES (e.g. additional 

annual leave or leave paid at a higher rate than the ‘base rate’); 

• More generous personal/carer’s leave entitlements than those in the NES; 

• More generous long service leave than the entitlements in State and Territory laws or 

the NES; 

• Paid maternity leave; 

• Paid domestic violence leave; 

• Paid blood donor leave; 

• Paid defence force reserves leave; 

• Paid community service leave; 

• Study leave; 

• Employee discounts on company products; 

• More generous superannuation contributions than those required under the 

Superannuation Guarantee; 

                                                                 

1 The 10 categories are: pay rates, hours, part-time employees, casual employees, shift penalties, weekend 
penalties, public holiday penalties, overtime, annual leave loading and allowances 
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• Income protection insurance benefits; 

• Job security provisions; 

• Access to salary packaging; 

• Trade union training entitlements; 

• Facilities for union delegates; 

• Contributions to worker entitlement funds; 

• Accident make-up pay; 

• Access to training and development opportunities; and 

• Access to particular forms of flexibility valued by employees. 

Also, in Ai Group’s experience when staff members of the FWC’s Member Assist Team carry 

out BOOT analyses, many of them adopt an overly theoretical and mathematical approach. 

Instead of focussing their analysis on the employees covered by the agreement and those 

employees likely to be employed under the agreement, their analysis often take into account 

circumstances that are extremely unlikely to arise given the nature of the employer’s 

operations, the types of employees that are employed, and the work patterns of the 

employees.  

In the past, FWC Members drew extensively on their experience and judgement when 

assessing enterprise agreements at the approval stage, rather than just carrying out detailed 

mathematical calculations or theoretical analyses, or relying upon detailed calculations and 

analyses carried out by others. While not perfect, in Ai Group’s view the past system worked 

much better from the perspective of both employers and employees than the current system. 

The BOOT requires judgements to be made based on experience. It cannot be reduced to a 

simple mathematical calculation or theoretical analysis. 

Given these matters, it is important in Ai Group’s view that any concerns identified by the 

FWC’s Member Assist Team that an enterprise agreement does not meet the BOOT are 

carefully analysed. It should not be immediately accepted that the analysis which has been 

conducted and any undertakings which have been suggested are accurate or required. 
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Questions / Issues for Consideration: 

1. What is your view on the FWC’s current approach wnen enterprise agreements are 

lodged for approval? 

2. What has your experience been with the FWC’s Member Assist Team when having your 

enterprise agreements assessed at the approval stage? 

3. Having you experienced any delays in having enterprise agreements approved? Haw 

are you managing delays? What (if any) impacts are delays in enterprise agreement 

approvals having on your business? 

4. What other problems are you experienced in relation to enterprise agreement 

approvals and how can they be addressed? 

Loaded Rates in Agreements Case 

In October 2017 a number of applications filed for the approval of various enterprise 

agreements raised issues of general importance and were referred to a Full Bench of the FWC.  

The applications all raised issues concerning how the BOOT should be applied to an 

agreement which rolls up penalty rate payments and other benefits into loaded rates of pay. 

Ai Group as a Peak Council was invited to make a submission in the matter. The Loaded Rates 

in Agreements Case was heard before a Full Bench of the Commission on 15 November 2017.  

The initial decision of the FWC in the case is still reserved.  

Ai Group’s submission in the Loaded Rates in Agreements Case argued amongst other things 

that: 

• In recent times the FWC has often adopted an overly theoretical approach when 

assessing enterprise agreements at the approval stage, and that a different approach 

needs to be taken.  
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• The FWC’s current overly theoretical approach to assessing enterprise agreements is 

particularly pronounced when it deals with applications for the approval of enterprise 

agreements containing loaded rates, but the current problems are by no means 

limited to such agreements. 

• A set of principles should be developed by the FWC which are drawn from relevant 

cases and legislative provisions. This would be aimed at delivering a more practical 

enterprise agreement approval process. 

• The BOOT needs to be carried out from start to finish by FWC members. Section 627 

of the FW Act requires that FWC Members have appropriate qualifications and 

experience. This experience is very relevant when applying the BOOT because 

important judgements need to be made. For example, an enterprise agreement may 

include a very generous redundancy scheme providing for three weeks’ pay per year 

of service with no ceiling on payments. An experienced FWC Member might 

reasonably adopt the view that the generous redundancy scheme is no doubt a highly 

valued entitlement by the employees covered by the agreement and should be given 

significant weight for the purposes of the BOOT. However, if an overly theoretical, 

mathematical approach is taken when evaluating this entitlement, it is possible that 

little or no weight may be given to the entitlement in circumstances where no 

employees have been made redundant in the past few years. 

In its submission, Ai Group proposed a set of principles for the application of the BOOT, with 

the aim of facilitating the adoption by the FWC of a more practical, less theoretical approach 

to assessing enterprise agreements. Ai Group’s proposed principles were: 

• Principle 1: The BOOT should be applied in a manner that is consistent with the objects 

in ss. 3 and 171 of the FW Act. 

• Principle 2: The BOOT requires that an overall assessment is carried out by the FWC 

member. The BOOT is not a line-by-line test. 

• Principle 3: The BOOT is a point-in-time test. The relevant point-in-time is the date 

when the application for approval of the agreement is made. 
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• Principle 4: The BOOT should only take into account the provisions of the proposed 

agreement and the provisions of the relevant modern aware; not extraneous matters. 

• Principle 5: The BOOT is a comparison between the terms in the enterprise agreement 

and the relevant award, not the practices and working arrangements that may flow 

from those terms. 

• Principle 6: When considering the terms of the enterprise agreement for the purposes 

of the BOOT, only the classifications and types of work carried out by the employees 

who are employed at that time and those who are likely to be employed should be 

taken into account. 

• Principle 7: Undertakings should only be proposed by FWC Members, and only if 

necessary. 

• Principle 8: The FWC should generally apply the BOOT to classes of employees rather 

than individuals, in the absence of evidence that any individual is not better off under 

the proposed agreement. 

• Principle 9: Individual flexibility arrangements must be disregarded when applying the 

BOOT. 

• Principle 10: The inclusion of a flexibility in an enterprise agreement should not be 

regarded as a negative when applying the BOOT in circumstances where the flexibility 

reflects a facilitative provision in the award. 

• Principle 11: If the FWC is not satisfied that an enterprise agreement passes the BOOT, 

the FWC should consider whether the agreement should be approved through the 

provisions of s.189 of the FW Act. 
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LEGISLATION AND BILLS WHICH WILL IMPACT ENTERPRISE 

BARGAINING 

 ‘Corrupting benefits’ amendments to the FW Act – Important implications for 

enterprise bargaining 

Corrupting Benefits amendments to the FW Act came into operation on 11 September 2017. 

The amendments make important changes to Australia’s enterprise bargaining system. 

For the first time, unions are required to disclose the benefits that they receive from products, 

services and funds that employers are required to purchase or contribute to under the terms 

of proposed enterprise agreements. 

Some unions are deriving very lucrative and inappropriate revenue streams from products, 

services and funds which employers are forced to pay for through the terms of enterprise 

agreements. For example, some unions often insist upon provisions being included in 

enterprise agreements requiring that particular income protection insurance products be 

purchased by the employer. Typically these products are much more costly for the employer 

and provide fewer benefits to the employees than other insurance products readily available 

in the market. However, because of the very substantial (and previously undisclosed) 

commissions being paid to the unions by the insurance companies that they are aligned with, 

the unions typically refuse to accept an employer's offer to provide equivalent or better 

benefits to employees through an alternative insurance provider. 

The Corrupting Benefits reforms require bargaining representatives for a proposed enterprise 

agreement to disclose any financial benefits that the bargaining representative, or a person or 

body reasonably connected with it, would or could reasonably be expected to derive because 

of a term of the proposed agreement. Substantial civil penalties apply to those who breach 

these provisions. 

Disclosures by a union must be made to the employer that the union is negotiating the 

enterprise agreement with, in a Disclosure Document that meets the requirements of the 

legislation.  
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The union must provide the Disclosure Document to the employer no later than the end of 

the fourth day of the “access period” referred to in s.180(4) of the FW Act. The “access period” 

is the seven day period which ends immediately before the employees vote to approve the 

proposed enterprise agreement, during which the employees must have access to a copy of 

the proposed agreement. 

As soon as practicable after an employer receives a Disclosure Document from a union, the 

employer must provide a copy of the document (or access to it) to the employees covered by 

the proposed enterprise agreement. 

Penalties of up to $63,000 apply for breaches of these requirements. 

It is also important to note that there are also similar obligations applying in relation to the 

disclosure by an employer of direct or indirect financial benefits which they or an associated 

entity of the employer are likely to receive as a result of the operation of a term of a 

proposed enterprise agreement which covers the employer (s.179A of the FW Act). A 

financial benefit which arises in the ordinary course of the employer’s business is excluded 

from the requirements to make a disclosure. 

In January 2018, the Fair Work Amendment (Corrupting Benefits) Regulations 2017 came into 

operation. The regulations prescribe the content and form of the disclosure documents 

required under the corrupting benefits legislation. 

The regulations are important because many of the corrupting benefits disclosures that were 

made by unions before the regulations were made lacked detail and the disclosures were 

buried in union promotional material. The new prescribed form for disclosures ensures that 

employees and employers know what revenue is flowing back to unions from benefits 

included in proposed enterprise agreements. 
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Fair Work Bills before Parliament 

Three important workplace relations Bills are before Parliament:  

• the Fair Work Amendment (Proper Use of Worker Benefits) Bill 2017; 

• the Fair Work Amendment (Repeal of 4 Yearly Reviews of Modern Awards and Other 

Measures) Bill 2017; and  

• the Fair Work (Registered Organisations) Amendment (Ensuing Integrity) Bill 2017.  

Fair Work Amendment (Repeal of 4 Yearly Reviews of Modern Awards and Other Measures) 

Bill 2017 

This Bill would: 

• Abolish 4 yearly Reviews of Awards; and 

• Give the FWC more discretion to overlook minor procedural non-compliance in the 

enterprise agreement-making process, provided that the employees are unlikely to 

have been disadvantaged.  

Last year Ai Group has made a detailed submission on the Bill to a Senate inquiry, expressing 

strong support for the Bill. 

Fair Work Laws Amendment (Proper Use of Worker Benefits) Bill 2017 

This Bill would implement appropriate governance standards for employee entitlement funds 

such as construction industry redundancy funds. The Bill addresses the widespread, 

inappropriate current practice of unions deriving millions of dollars a year from money 

contributed by employers to employee entitlement funds for the benefit of their own 

employees.  

The Bill also implements recommendation 47 of the Heydon Royal Commission by requiring 

that registered organisations (i.e. unions and employer associations) disclose to employers 

and employees the financial benefits (e.g. commissions) that they receive from income 

protection insurance and other products that they promote or arrange. Currently, millions of 

http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2017/Senate_Inquiry_FW_Amendment_Repeal_4Yr_Review_Other_Measures_Bill_10April_2017.pdf
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dollars per year flow to unions from very large, inappropriate commissions paid to them by 

insurance companies which offer substandard income protection insurance products at 

grossly inflated prices.  

Ai Group made a detailed submission on the Bill and appeared before the Senate Committee 

at a public hearing in October 2017. The Bill addresses issues of concern that Ai Group has 

been pressing for over 15 years. 

Both the Cole and Heydon Royal Commissions have recommended that these issues be 

addressed, and achieving the passage of the Bill through Parliament as soon as possible is very 

important. 

Fair Work (Registered Organisations) Amendment (Ensuring Integrity) Bill 2017  

This Bill would: 

• Introduce a public interest test for amalgamations of registered organisations. 

• Expand the categories of ‘prescribed offence’ which lead to automatic disqualification 

of a person from acting as an official of a registered organisation, and allow the Federal 

Court to issue orders prohibiting officials of registered organisations from holding 

office in certain circumstances, including where they have contravened particular 

laws. 

• Allow the Federal Court to cancel the registration of an organisation on a range of 

grounds, and allow applications to be made to the Federal Court for other orders, 

including suspending the rights and privileges of an organisation. 

The Bill was, in part, directed at the merger between the CFMEU, MUA and TCFUA. However, 

that merger has already been approved by the FWC (although the decision is subject to 

appeal). 

In September 2017, Ai Group made a submission to the Senate Committee expressing support 

for the Bill and appeared before the Committee at a public hearing. 

  

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employment/UseofWorkerBenefits/Submissions?_cldee=Z3JhaGFtLnR1cm5lckBhaWdyb3VwLmNvbS5hdQ%3d%3d&recipientid=contact-5622c0dde9fb4f51a93872c8a5920899-ddf9ab6150e14f62b562c1983b266478&esid=1c3007c0-dbb9-e711-80db-000d3ae0d39b
http://cdn.aigroup.com.au/Submissions/Workplace_Relations/2017/Fair_Work(Registered_Organisations)_Amendment_(Ensuring_Integrity)_Bill_2017.pdf
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Final report of the O’Callaghan review into greenfields agreements 

On 15 February 2018, the Federal Government published the final report of former FWC 

Senior Deputy President Matthew O’Callaghan into the greenfields agreement provisions of 

the FW Act. 

Mr O’Callaghan has recommended that the mandatory six-month negotiation period with 

unions before an employer can lodge a greenfields agreement with the FWC for approval 

without union consent, should be reduced to three months. This is consistent with Ai Group’s 

submissions to the review. 

A number of initiatives to expedite the approval of greenfields agreements have also been 
proposed. 

LABOR AND THE UNIONS’ VIEWS ON ENTERPRISE BARGAINING 

Labor Party workplace relations policy proposals  

The Labor Party has been floating various workplace relations policy proposals that will be 

problematic for businesses if implemented. On 15 March 2018, Shadow Employment and 

Workplace Relations Minister, Brendan O’Connor, gave a speech which floated some further 

proposed changes to the FW Act. 

Workplace relations policy proposals which squarely focus on the current enterprise 

bargaining system or which would have an effect on the terms contained in enterprise 

agreements that have been recently mentioned by Labor include: 

• Termination of any enterprise agreements that were made under the WorkChoices 

legislation between 2006 and 2009, that are still in operation. 

• Restricting the ability for employers to apply to terminate expired enterprise 

agreements. 

• Restricting the ability for employers to reach an enterprise agreement with a small 

group of employees and later apply that agreement to a large number of employees.  
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• Expanding the capacity for the FWC to arbitrate enterprise bargaining disputes and to 

impose an outcome. 

• Expanding the multi-employer bargaining provisions of the FW Act, particularly to give 

low paid workers and those with little industrial power the ability to obtain an 

enterprise agreement. 

• Restricting the engagement of casual employees, through defining casual employment 

in a narrow manner in the National Employment Standards. Employees who do not 

meet the definition would be entitled to annual leave, personal/carer’s leave and 

other entitlements of permanent employees. 

• Giving all employees an entitlement to 10 days of paid domestic violence leave per 

year through the National Employment Standards. 

• Expanding the equal remuneration provisions of the Act. 

• Setting a floor for the National Minimum Wage of 60% of median earnings, or changing 

the criteria in the FW Act to require the FWC to give more weight to the needs of low 

paid workers and consequently less weight to economic factors and the interests of 

employers. 

• Regulating work arrangements for “gig workers”. 

Ai Group has expressed strong opposition to the above proposals and is regularly arguing 

against them in the public debate.  

ACTU “Change the Rules” campaign 

The ACTU is pressing the Labor Party to commit to making sweeping changes to the FW Act if 

elected to give unions a lot more power, including much wider rights to strike, more generous 

worker entitlements, and wider powers for the FWC. ACTU Secretary Sally McManus outlined 

the unions’ proposals in a speech to the National Press Club on 21 March 2018. 
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In its media comments, Ai Group described Sally McManus’ speech as a re-hash of flawed 

arguments, misrepresented statistics and discredited policy proposals that the unions have 

been peddling for some time. 

The ACTU is campaigning under the slogan ‘Change the Rules’. Ai Group is strongly opposing 

the campaign and pointing out the numerous fallacies in the materials that the unions are 

distributing. 

RECENT KEY ENTERPRISE BARGAINING CASES 

High Court ALDI v SDA decision – implications for the BOOT and greenfields 
agreements 

On 6 December 2017, the High Court handed down its decision in a case involving Aldi Foods 

and the Shop, Distributive and Allied Employees Association (SDA). The decision presents 

some opportunities for employers wishing to make an enterprise agreement for a new 

project. 

The High Court has confirmed that an employer can make an agreement for a new project 

with a group of existing employees who will work on the new project, even if the project has 

not commenced at the time when the agreement is made and the employees are engaged in 

another part of the employer’s business at the time. In appropriate circumstances, the 

decision provides an alternative to the negotiation of a greenfields agreement for a new 

project. The group of employees with whom the agreement is made would need to be a “fairly 

chosen group” and genuine agreement would need to be reached with them. 

In another aspect of the decision, the High Court held that the FWC made a jurisdictional error 

in failing to apply the BOOT correctly when assessing Aldi’s enterprise agreement. The 

Commission relied on a “comparison clause” in the agreement, which provided: 

"The remuneration paid for each classification has been set to ensure employees are 

better off overall under this Agreement than under the relevant Modern Award which 

would otherwise apply. Where an Employee considers they are not better off overall 

under this Agreement than under the relevant Modern Award, they may request a 

comparison of the benefits received for a nominated period of time under this 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2017/53.html
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Agreement and the benefits which would otherwise be provided under the relevant 

Modern Award. Any shortfall in total remuneration which would otherwise be payable 

under the Modern Award will be paid to the Employee in the next pay period after the 

review is completed. If the Employee and ALDI cannot reach agreement on the 

remuneration which should be paid, the Resolution of Disputes provision of this 

Agreement will be followed and the parties will agree to the Fair Work Commission 

arbitrating and making a binding determination to resolve the matter." 

The High Court however found that a clause of this nature “was apt only to ensure that an 

employee could make a request for payments to be equalised as between the Agreement and 

an award. The right to equalisation, after a process initiated by the employee, does not of 

itself leave the employee better off under the Agreement at the test time.”  

Ai Group is aware that some Members have included “levelling-up” or “rates guarantee” 

clauses in their enterprise agreements. It is important that any such provisions are carefully 

drafted and ensure that an employee is “better off” against the relevant award as opposed 

to just being in an equal position. 

High Court ESSO v AWU decision – implications for protected industrial action 

The High Court’s 6 December 2017 decision in the Esso v AWU case clarifies that employees 

and unions cannot take or organise protected industrial action if they have failed to comply 

with any relevant order of the FWC at any time during the bargaining process for an enterprise 

agreement. 

In the Esso case, the AWU organised unprotected industrial action during the course of the 

bargaining and Esso obtained a stop order from the FWC. The stop order was subsequently 

breached. When further industrial action was organised, Esso argued that the action was not 

protected because the union and employees had not complied with the earlier stop order. 

Esso’s arguments were accepted by the High Court. 

Whilst the Esso Case was determined in relation to a Unions’ breach of s.418 orders (a 

circumstance which is relatively uncommon in the current bargaining context), the decision 

has potentially broader application. The High Court specifically identifying:  

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2017/54.html
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23.  Before this Court, Esso contended, as it had below, that there should be no doubt 

that the contraventions of orders to which s 413(5) refers are not limited to 

orders in operation at the time of the proposed protected industrial action, still 

less to contraventions of orders committed in the course of organising or 

engaging in the proposed protected industrial action. Section 413(5) expressly 

refers to contraventions of orders that relate to industrial action relating to a 

proposed agreement or a matter that arose during bargaining for such an 

agreement. Consequently, it was submitted, the provision unquestionably 

contemplates, among its other applications, contraventions of bargaining orders 

made pursuant to Div 8 of Pt 2-4 of the Fair Work Act. In the scheme of things, 

the Fair Work Commission is likely to make any number of orders of that kind 

that relate to industrial action relating to a proposed agreement or to a matter 

that arose during bargaining for the agreement but which do not apply to later 

acts of organising or participating in industrial action. In Esso's submission, there 

is nothing in the text or context of s 413(5) which suggests that such orders are 

excluded from the operation of the sub-section. 

53.  Finally, the AWU's contention that so to construe s 413(5) would have the effect 

of doubly punishing those who contravene a relevant order − by the imposition 

of a civil penalty and by denying immunity from suit in respect of what would 

otherwise be protected industrial action − takes the matter no further. The denial 

of what the AWU calls the "right" to engage in protected industrial action is not 

a punishment. The punishment for contravention is the applicable civil penalty. 

By contrast, the scheme of s 413 is that the ability to engage in industrial action 

in relation to an agreement under the immunity from civil suit provided by s 415 

is a privilege that, according to the express terms of that privilege in s 413, is 

conditioned upon the absence of past contraventions by persons organising or 

engaging in the proposed protected industrial action of orders that relate to the 

proposed agreement or a matter arising in the course of bargaining for the 

proposed agreement. The apparent purpose of so providing is to ensure that 

persons who have shown that they cannot be trusted to comply with orders 

relating to the agreement or matters arising from bargaining for the agreement 
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are not to be trusted with the immunity afforded in relation to protected 

industrial action. For the same reasons, the fact that the breach of a bargaining 

order attracts a civil penalty under s 233 is not a reason to deny s 413(7) its plain 

and ordinary effect. 

This decision could lead to more employers seeking bargaining orders or stop orders during 

the course of enterprise agreement negotiations. At present, bargaining orders are sought 

relatively infrequently and usually by unions. Bargaining orders can be applied for if one or 

more of the bargaining representatives have not met or are not meeting the good faith 

bargaining requirements. Stop orders can be applied for in respect of unprotected industrial 

action, e.g. if a particular type of industrial action is taken that is not authorised by the 

protected action ballot, or if the required notice is not given of industrial action. 

Question / Issue for Consideration: 

In what contexts might bargaining orders or other stop orders relating to bargaining be 

sought, having regard to the High Court’s decision in Esso? 

Mondelez case re. meaning of a “day” for personal/carer’s leave entitlements 

Ai Group is currently representing Mondelez Australia in an important case about the 

meaning of the expression ‘10 days of paid personal/carer’s leave’ in section 96 of the FW Act. 

On behalf of Mondelez, Ai Group is arguing that 12 hour shift workers are entitled to 76 hours 

of personal/carer’s leave under s.96 of the Act, not 120 hours. The case relates to an 

application to approve an enterprise agreement that was being dealt with by Commissioner 

Cirkovic.  

On behalf of Mondelez, Ai Group applied to the President of the FWC under s.615A(2)(a) of 

the FW Act for the matter to be referred to a Full Bench of the Commission. On 26 March 

2018, the Minister for Small and Family Business, the Workplace and Deregulation, the Hon 

Craig Laundy MP, also applied to the FWC under s.615A of the Act for the matter to be 

referred to a Full Bench and stated that, if the matter was referred, the Federal Government 

intends to make submissions in the case.   
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In respect of the two applications under s.615A, the President of the FWC delegated his power 

to make a decision to Vice President Hatcher. On 13 April, Vice President Hatcher handed 

down a decision declining the applications by Mondelez and the Minister for the matter to be 

referred to a Full Bench. The matter has been referred back to Commissioner Cirkovic. 

A series of unfavourable decisions have been handed down on what constitutes “day” for the 

purposes of the expression “10 days of paid personal/carer’s leave” under s.96 of the FW Act, 

in circumstances where an employee works more than 7.6 ordinary hours per day/shift as 

part of their roster pattern. The decisions of a Full Bench of the FWC in RACV v ASU [2015] 

FWCFB 2881 and the Federal Court in CFMEU v Glendell Mining Pty Ltd [2017] FCAFC 35 and 

CFMEU v Anglo Coal (Drayton Management) Pty Ltd [2016] FCA 689 all support an 

interpretation that a “day” means the ordinary hours that the employee is required to work 

in a 24 hour period. Under this interpretation:  

• An employee working a roster pattern of 8 ordinary hours per day / shift would accrue 

80 hours a year of personal/carer’s leave per year; 

•  An employee working a roster pattern of 10 ordinary hours per day / shift would 

accrue 100 hours of personal/carer’s leave per year; and 

• An employee working a roster pattern of 12 ordinary hours per day / shift would 

accrue 120 hours of personal/carer’s leave per year. 

Ai Group believes that the above interpretation is not aligned with the legislative intention of 

the provisions, that it conflicts with widespread industry practice, and leads to absurd 

outcomes (e.g. a part-time employee working one day per week would be entitled to the 

equivalent of 10 weeks of personal/carer’s leave per year). The following extract from the 

Explanatory Memorandum for the Fair Work Bill supports the view that the interpretation in 

the above decisions is not consistent with the legislative intention: 
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Illustrative examples  

The following examples illustrate the intended operation of the accrual and payment 

provisions. 

- - - 

• Brendan is a part-time employee whose ordinary hours of work are 19 per week. 

He will accrue half the amount of paid personal/carer’s leave over a year of service 

as Tulah (38 hours), reflecting the lower number of ordinary hours that he works.  

This is also reflected in how much he is entitled to be paid if he takes a week’s paid 

personal/carer’s leave.  If he takes a week’s personal/carer’s leave, he will be 

entitled to be paid for 19 ordinary hours at his base rate of pay. 

• Sudhakar is a full time employee who has entered into a permissible averaging 

arrangement under the NES and works an average of 152 hours every four weeks 

(based on 38 ordinary hours per week). The number of ordinary hours that 

Sudhakar works on any given day may vary according to the averaging 

arrangement. However, over a year he accrues ten days (76 hours) of paid 

personal/carer’s leave. If he is sick and takes leave for a day, he will be entitled to 

be paid for the number of ordinary hours he was rostered to work on that day (but 

not for any additional overtime hours that he was to work).2 

Members who experience problems with this issue should contact Ai Group for advice. If a 

dispute about this matter is arbitrated by the FWC under the terms of the dispute settling 

procedure in an enterprise agreement (as was the case in the RACV matter) judicial review of 

the decision in the Federal Court is unlikely to be available.3  

  

                                                                 

2 Explanatory Memorandum to the Fair Work Bill 2008; at 64-65 
3 Energy Australia Yallourn Pty Ltd v Automotive, Food, Metals, Engineering, Printing and Kindred Industries 

Union [2017] FCA 1245 [106].   
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ENTERPRISE AGREEMENT CONTENT REQUIREMENTS – BUILDING 

CODE 2016 

The Code for the Tendering and Performance of Building Work 2016 (Building Code 2016) 

applies to businesses that carry out “building work” on projects which are wholly or partially 

funded by the Commonwealth Government. The definition of “building work” for the 

purposes of the Building Code 2016 is broad. 

Once a business is covered: 

• It will need to apply the Building Code 2016 on all building work undertaken, including 

private work; and  

• Its related entities are also deemed to be covered by the Building Code 2016 for all 

building work. 

From 1 September 2017, a business can only express interest in, tender for, or be awarded 

Commonwealth funded building work if: 

• All enterprise agreements made by the employer and its related entities on or after 2 

December 2016 (that apply to building work) comply with the Building Code 2016; and 

• All enterprise agreements made between 25 April 2014 and 1 December 2016 by the 

employer and its related entities (that apply to building work) comply with the Building 

Code 2016.  

Businesses must ensure that their subcontractors undertaking building work on their 

Commonwealth funded works are compliant with the Building Code 2016. This is a positive 

obligation that cannot be discharged by merely requiring a subcontractor to sign a statutory 

declaration stating that they are compliant. 

Ai Group workplace relations advisers can provide details about the Building Code 2016 

requirements and the steps required to ensure that agreements are compliant. 
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WAGE OUTCOMES UNDER ENTERPRISE AGREEMENTS 

On 10 January 2018, the Department of Employment released its report on Trends in Federal 

Enterprise Bargaining for the September 2017 quarter. Average annualised wage increases (AAWI) 

for enterprise agreements approved in the September 2017 quarter are summarised in the 

following table. 

Industry Sector or Type of 
Agreement  

AAWI (%) for agreements 
approved in September 2017 

Change from 
June 2017(%)  

All sectors 2.2 Down 0.4 

Private sector 2.4 Down 0.2 

Public sector  2.5 Down 0.5 

Construction 3.1 Down 0.6 

Manufacturing 2.4 Same 

Transport, postal & warehousing 2.0 Down 0.1 

Mining 2.3 Down 0.4 

Single enterprise non-greenfields 2.2 Down 0.4 

Single enterprise greenfields 2.5 Up 0.6 

Union/s covered 2.1 Down 0.5 

No Union/s covered 2.5 Same 
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Section 1 – Forms and signature requirements 

Form F16 application form (s.185, rule 24 FW Rules)  

Signed and dated by employer or bargaining representative (if 

bargaining representative, instrument of appointment must be 

provided) 

 

Form F17 employer statutory declaration (s.185, rule 24(1) 
and (2) FW Rules) 

Signed by employer and authorised witness (including full 

name, work/residential address and position/title/authority) 

 

Form F18 employee organisation statutory declaration 
(s.183, s.185, rule 24(3) FW Rules) or Form F18A employee 
representative statutory declaration (s.183, s.185, rule 
24(4) FW Rules) 

Signed by employee organisation or employee representative 

and authorised witness (including full name, work / residential 

address and position/title/authority) 

 

Agreement (s.185(2), reg. 2.06A FW Regs) 

Signed by the employer and at least 1 employee/employee 

representative and includes full name, address and authority 

of each person 
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Section 2 – Pre-approval requirements 

Time between notification time and last notice of 
representational rights (s.173(3)) (Q2.8)  

The employer provided the Notice of employee rep rights no 

later than 14 days after notification time 

 

Time between making of agreement (date voting 
concluded) and lodging of application for approval of 
agreement (s.182(1), s.185(3)) (Q2.8 & 2.9)  

Agreement was lodged no later than 14 days after it was 

made 

  

Notice of representational rights provided to all 
employees and in prescribed form (s.173, s.174, Sch 2.1 of 
FW Regs) (Q2.3) 

 The Notice of employee representational rights is in 
prescribed form; and 

 The employer took all reasonable steps taken to give the 
Notice to each employee covered by the agreement and 
employed at the time of notification 

  

Genuine agreement (s.181, s.186(2)(a), s.188) – Time 
between issuing of notice of representational rights and 
date voting commenced) (Q2.8) 

Employees provided with the Notice of employee rep rights at 

least 21 days before commencement of voting 

 

Genuine agreement (s.186(2)(a), s.188) – Copy of 
agreement given to employees or employees given 
access to agreement (s.180(2)) (Q2.4) 

The employer took all reasonable steps to give a copy of the 

agreement or incorporated material to employees during the 

access period or provide employees with access to it by the 

start of access period 

 

Genuine agreement (s.186(2)(a), s.188) – Notification of 
time, place and method of voting (s.180(3)) (Q2.5) 

The employer took all reasonable steps to notify employees of 

time, place and method of vote by the start of the access 

period 

 

Terms of the agreement (s.180(5), s.180(6)) (Q2.6 & Q2.7)  

The employer took reasonable steps to explain the terms of 
the agreement and the effect of the terms while taking into 
account the particular circumstances and needs of relevant 
employees  
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Genuine agreement (s.186(2)(a), s.188) – Majority voted to 
approve (s.182(1)) (Q2.10) 

Did a majority of employees who cast a valid vote approve the 

agreement 

 

Employees covered by agreement (s.186(3), s.186(3A)) 
(Q2.2) 

Does the agreement cover all employees – if not, was the 

group fairly chosen considering geographical, operational or 

organisational distinctness 

 

Nominal expiry date (s.186(5)) (Q2.1) 

Is the nominal expiry date more than 4 years after approval 

date  

 

Unlawful terms, and designated outworker terms (s.172, 
s.186(4), s.186(4A), s.194, s.195, s.253) (Q2.13 and 2.14) 
Does the agreement contain only lawful terms? 

Unlawful terms include: 

 discriminatory terms 

 objectionable terms 

 terms that provide for a method which an employee or 

employer may elect not to be covered by the agreement 

 terms about unfair dismissal 

 terms about industrial action 

 terms about right of entry 

 terms about superannuation 

 

Particular types of workers – shift workers (s.187(4), 
ss.196–200) (Q2.16) 

Does the Agreement define or describe an employee as a shift 

workers for the purposes of the NES 

  

Right of entry term (s.186(4), s.194(f) & s.194(g) (Q2.13) 
Does the agreement contain any terms that deal with the rights 
of officials or employees or employees of employee 
organisations to enter the employer’s premises  

 

Superannuation term (s.186(4), s.194(h)) (Q2.14) 
If the Agreement specifies a superannuation fund, does the 

fund: 

 offer a MySuper product; or  

 an exempt public sector superannuation scheme; or  

 a fund of which a relevant employee is a defined benefit 

member of 
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Section 3 – Mandatory terms 

Dispute settlement term (s.186(6), reg 6.01, Sch 6.1 of FW 
Regs) (Q2.15) 

The term must: 

1) Allow for settlement of disputes in relation to NES; and 

2) Allow for representation of employees 

 

Flexibility term (ss.202–204, reg 2.08, Sch 2.2 FW Regs) 
(Q2.15) 

Does the term contain a flexibility term that complies with the 

requirements in s.202 and s.203 

  

Consultation term (s.205, reg. 2.09, Sch 2.3 FW Regs) 
(Q2.15) 

The term must: 

1) Require employer to consult with employees regarding 

major workplace change that is likely to have a 

significant effect on employees AND change to regular 

roster of ordinary hours of work; and 

2) Allows for representation of employees for the 

purposes of that consultation  

Further in relation to change to regular roster or ordinary 

hours of work the term must: 

1) Require the employer to provide information to 

employees about the change; and 

2) Require the employer to invite employees to give their 

views about the impact of the change; and 

3) Require the employer to consider any views given by 

employees about the impact of the change 
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Section 4 – National Employment Standards 

(s.55, s56, s.186(2)(c), s.196, s.253) 

Maximum weekly hours of work (s.62 – s.64) 

38 hours per week 
 

Request for flexible working arrangements (s.65 – s.66) 

Section 65(1A) FW Act 
 

Parental leave (s.67 – s.88) 

12 months unpaid + right to request further 12 months 
 

Annual leave (s.86 – s.94) 

4 weeks paid leave (5 weeks for shift workers) 
 

Personal/carer’s leave (s.95 – s.107) 

10 days paid leave + 2 days paid compassionate leave + 2 

days unpaid leave when paid leave has been used 

 

Community service leave (s.108 – s.112) 

10 days paid jury leave + unpaid emergency service leave 
 

Long service leave (s.113 – s.113A) 

as per pre-reform award or NAPSA, or is silent, in accordance 

with state long service leave legislation  

 

Public holiday (s.114 – s.116) 

paid day off for each public holiday (employer can request 

employee not work if such request is reasonable) 

 

Notice of termination and redundancy (s.117 – s.123) 

Up to 4 weeks’ notice (5 weeks’ if over 45 and in job for over 

2 years) depending on years of service AND between 4-16 

weeks redundancy pay depending on years of service 

  

Fair Work Information Statement (s.124 – s.125)  
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Section 5 — Better off overall test 

Relevant award(s) 
 

Award incorporated into agreement or read in 
conjunction with agreement? 

 

Do the agreement classifications align with the 
award?  

 

Has the employer provided classification matching? 
 

Pay rate comparison 
 
Modern award 
classification 

Agreement 
classification 

Modern 
award rate 

Agreement rate Percentage 
difference 

     

     

     

     

Entitlements table 

  Agreement Relevant modern award(s) 

Hours   

Part-time 
employees 

  

Casual 
employees 

  

Shift penalties   

Weekend 
penalties  

  

Public holiday 
penalties 

  

Overtime   

Annual leave 
loading 

  

Allowances   

Better off overall test summary (s.186(2)(d), s.193) 
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